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R. 18(1) — considered

R. 18A — referred to

App. B, s. 2(2)(c) — referred to

Melnick J.:

1      This is an application by the plaintiff pursuant to Rule 18 of the Supreme Court Rules, B.C. Reg. 221/90 ("Rules of
Court") for summary judgment extinguishing any claim by the defendant, 800579 Alberta Ltd. ("800579"), against the
plaintiff and the plaintiff's interest in certain real property.

I. — Background

2      In early 2000, a Mr. James Bell, through the vehicle of 782883 Alberta Ltd. ("Columbia Valley RV Resort"), obtained
financing from 878184 Alberta Ltd. ("the Wolfman Group") to develop a strata lot subdivision in Edgewater. On May
12, 2000, a first mortgage in favour of the Wolfman Group was registered against certain real property in Edgewater
to secure advances of $1,400,000.

3      Shortly thereafter, a builders' lien was placed on the Edgewater property. Columbia Valley RV Resort received
financing in the amount of $155,000 from a Mr. Glen Watts ("Mr. Watts")(which funds were ultimately advanced by
800579) in order to release a certain builders' lien. It was Mr. Watts' position that he would give this financing to Columbia
Valley RV Resort if secured by a mortgage that had priority over the Wolfman Group mortgage. However, ultimately,
the arrangements between the parties were evidenced in a letter between Mr. Watts and Mr. Wolfman to the effect that
the Wolfman Group mortgage still had priority but that the Wolfman Group would allow the first $155,000 of the "sales
closings" to be used to repay what was to become a second mortgage granted to 800579. That mortgage was registered
on July 6, 2000. At the same time, there was registered a modification agreement of the Wolfman Group mortgage to
secure the advance of a further $100,000 from the Wolfman Group to Columbia Valley RV Resort. The parties did agree
that the 800579 mortgage funds were advanced prior to the Wolfman Group's additional $100,000. Neither mortgage
was repaid.

4      On November 30, 2001, in the context of an application by 800579 that its mortgage had priority over the Wolfman
Group mortgage, I concluded that in fact the Wolfman Group mortgage had priority over the 800579 mortgage to the
extent of $1,400,000 and that the 800579 mortgage had priority over that portion of the Wolfman Group mortgage
secured by the above modification agreement. In obiter, I noted that the extent to which 800579 was entitled to recover
on its second mortgage in priority over the final $100,000 advanced by the Wolfman Group was to be decided at trial.
By way of illustration of issues that might be at large I included the extent to which, if at all, 800579 was entitled to
enforce an interest rate of 50% or whether it had already recovered part or all of the money owing to it pursuant to some
other form of security. However, in that decision, I did determine the issue of priority as between the Wolfman Group
mortgage and the second mortgage in favour of 800579.

5      Through a series of assignments, the plaintiff in this application is now the legal and beneficial owner of the Wolfman
Group mortgage. On November 3, 2004, the plaintiff became the registered owner of the subject property pursuant to
an order absolute for foreclosure granted by Mr. Justice Crawford on July 29, 2003. In essence, the second mortgage in
favour of 800579 was removed from title because the plaintiff demonstrated that it had not been paid the balance owing
to it, secured by the first advance of the Wolfman Group mortgage, for which an order nisi of foreclosure had been
earlier obtained. However, the order of Mr. Justice Crawford made July 29, 2003, which went by consent, contained the
following paragraphs relating to the claim of 800579:

5. After the Registrar of Land Titles issues a new Certificate of Title in the name of the 1008860 Alberta Ltd., the
Registrar of Land Titles shall immediately thereafter register this Order against title to the subject lands to preserve
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all rights of 800579 Alberta Ltd. and K.T. Excavating Ltd.. This Order registered against title to the subject lands
shall constitute a charge against the subject lands provided that the registration of such charge will not prejudice
the Plaintiff's right to dispute the liability of the Plaintiff to 800579 Alberta Ltd. or K.T. Excavating Ltd. or the
quantum of such liability, if any.

6. This Order registered against title to the subject lands as a charge against the subject lands pursuant to paragraph
5 herein, may be postponed to a maximum amount of $1,000,000.00, for the sole purpose of 1008860 Alberta Ltd.
requiring the postponement for financing for the subject lands. The postponement shall be subject to the terms of
such postponement being reviewed, agreed upon and consented to by 800579 Alberta Ltd. and KT. Excavating Ltd..

6      Consequently, there appears on the title of the Edgewater property the following notation:

EQUITABLE CHARGE

KW148102 2004-10-20 13:28

REGISTERED OWNER OF CHARGE:

K.T. EXCAVATING LTD

800579 ALBERTA LTD.

KW148102

7      The plaintiff now seeks summary judgment extinguishing any claim by 800579 against it.

II. — Discussion

8      Under Rule 18(1) of the Rules of Court:

...the plaintiff, on the ground that there is no defence to the whole or part of the claim, or no defence except as to
amount, may apply to the court for judgment on an affidavit setting out the facts verifying the claim or part of the
claim and stating that the deponent knows of no fact which would constitute a defence to the claim or part of the
claim except as to amount.

9      However, under a Rule 18 application, the chambers judge cannot determine any issue of fact or law on an application
for summary judgment; his or her function is limited to whether a bona fide triable issue arises on the material before him
or her in the context of the applicable law (Esteban Management Corp. v. Edelweiss International Holdings Corp. (1990),
43 B.C.L.R. (2d) 335 (B.C. S.C.), at 339 ). If there is a bona fide triable issue, the judge must dismiss the application
(Golden Gate Seafood (Vancouver) Co. v. Osborn & Lange Inc. (1986), 1 B.C.L.R. (2d) 145 (B.C. C.A.) ). The onus
of establishing that there is not such an issue rests upon the applicant and must be carried to the point of making it
manifestly clear, which is the same as beyond a reasonable doubt (Montroyal Estates Ltd. v. D.J.C.A. Investments Ltd.
(1984), 55 B.C.L.R. 137 (B.C. C.A.) ).

10      Therefore, before granting the plaintiff an order extinguishing any claim by 800579, this court must determine
whether there is a bona fide triable issue as to any right which 800579 may have against the plaintiff's interest in the
subject lands. Thus, the question can be posed as such: does the June 12, 2000 agreement between the Wolfman Group
(first mortgagee) and 800579 create an interest that can be enforced by 800579 against the plaintiff, successor in title
to the Wolfman Group?

11      The fundamental term of the June 12, 2000 agreement is that Mr. Wolfman, described as the first mortgage holder,
agreed "... to allow the first ONE HUNDRED AND FIFTY-FIVE ($155,000) THOUSAND DOLLARS realized in
the sale of recreational lots to be advanced to 800579 Alberta Ltd. ahead of his interest in the property ...". The plain
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meaning of these words needs to be combined with my finding that the June 12, 2000 agreement does not give the second
mortgage priority over the first mortgage. Thus, it appears that, on the face of the June 12, 2000 agreement, the $155,000
is only payable to 800579 upon the sale of recreational lots. However, since the property has not been developed, there
are no lots to sell. Thus, the issue arises as to whether this is a claim in rem against the property or in personam against
the first mortgagee or against its successor in title. That is, is 800579 entitled to a payment of the sale proceeds regardless
of who develops the property, or is it entitled to a payment from the original first mortgagee in lieu of the sale proceeds?
The claim of 800579 is a lien claim coupled with a priority claim which raises issues of fact and law particular to this
case; it is not a "cut and dry" priority claim.

12         As noted above, in my November 30, 2001 decision I stated that various outstanding issues still needed to be
determined at trial, including the issue of the extent to which 800579 is entitled to recover on its mortgage in priority
over the $100,000 advanced pursuant to the modification agreement. The finding that there were outstanding issues was
based on conflicting affidavits on the same issue that is in contention in the present case, i.e. 800579 alleged that there
was a verbal agreement that it would be paid prior to the first mortgagee; and the plaintiff's predecessor alleged that the
agreement was expressly written out in the June 12, 2000 agreement.

13      Moreover, in the application heard before Mr. Justice Crawford on July 29, 2003, the same issues were raised by
the parties and 800579 argued that there were triable issues concerning the rights and obligations that flow from the June
12, 2000 agreement. At line 31 on page 14 of the chambers hearing for the consent order, Mr. Justice Crawford stated
that the rights of the second mortgagee as against the first mortgagee "is a triable issue".

14      There remains a bona fide triable issue with respect to the determination of the rights of 800579 and the plaintiff's
obligations under the June 12, 2000 agreement. The plaintiff has not made it manifestly clear that there is not a bona
fide triable issue.

15      In view of the above, it is not necessary for me to determine whether issue estoppel arises because of the argument
that both Mr. Justice Crawford and I determined in our respective reasons that there was still a triable issue.

III. — Conclusion

16      The plaintiff's application for summary judgment is dismissed. 800579 is entitled to its costs on Scale 3.

17      I note that Mr. Laurich requested, subsequent to the conclusion of this application, that I not give reasons for
judgment until certain other issues were argued, including an application by 800579 to amend its pleadings. However,
given the conclusion that I have reached, I did not feel it necessary to wait for those applications. It would be prudent,
however, for those applications to proceed prior to any further application by the plaintiff (such as one under Rule 18A
of the Rules of Court for a summary trial) or prior to the plaintiff otherwise setting this matter down for trial in the
usual course.
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