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Mahoney J.:

1         

MR. POOLE: Good morning, My Lord. My name is Poole, and this is my application.

THE COURT: Yes, Mr. Poole.

MR. POOLE: My friend Mr. Laidlaw seeks an adjournment which I oppose for the reasons I will tell you after
he makes his application.

THE COURT: All right.

MR. LAIDLAW: Sir, if I may, this is a builder's lien matter or perhaps not a builder's lien matter, and it's also
dealing with a putative appeal from the Master.

Sir, I am proposing this matter go over for a special in order to allow cross-examination, briefs, and argument. It's
going to take more than 15 minutes in morning chambers to argue this thing appropriately.

THE COURT: Mr. Poole.

MR. POOLE: Sir, I believe that you could make this whole application in less than 10 minutes.

2          Simply put, what happened here is is the action started as a builder's lien action and my friend failed to file a
certificate of lis pendens against the title. As a result, the Registrar struck the lien and the lien ceased to exist pursuant
to the Builder's Lien Act.

3      What we're seeking is an order to set aside an order of Master Alberstat which dealt with the lien. The order is
Exhibit 1 of the affidavit of Mr. Perera which is in the coil. Essentially it sets up a structure where my client, who is a
developer, is obliged to pay the net proceeds from sales of lots to his bank. Mr. Perera swears that he has done that so
far and he's paid off or will have paid off the mortgage in question and he now wants to move to Phase 2.

4      The order is clearly on its face with respect to a builder's lien that no longer exists. There's no security against the
land. Silver Site is now an unsecured creditor and there is no reason for an order dealing with liens, payments to bank,
payments, et cetera, and so my position, simply put, is is what is the point of a special.

5          My friend has acknowledged to me that when he attended at Land Titles, the Registrar declined to file a CLP
because he was out of time. The Registrar has, in accordance with the law, taken the lien off. And according to Section
43 of the Land Titles Act, the lien ceases to exist.

6      Cross-examinations will disclose nothing because the lien has ceased to exist and it is inappropriate to delay my
client whose affidavit states that he's about to put another mortgage on with the CIBC to finance Phase 2 of the project,
but his bank won't do it because of the order. And so from my perspective, why would we delay this matter for two
or three months?

7      The other issue is is my client has attached, as Exhibit 5, a registry search which discloses that all of the assets of
Silver Site are secured and they've been subjected to garagemen's liens from repair shops, so my client is in a position
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where he has clear title land he wants to develop. There's this order in the way and there's delay and we have no lien
and no reason for an adjournment.

8      I can give you Section 43, and I've brought you cases which are unanimous in the conclusion that there's no discretion
of this Court to put a lien back once the section has been hit and the CLP has not been filed.

THE COURT: Can you give me some chronology here? So the lien went on when?

MR. POOLE: The lien was filed in — sometime before August 6. On August 6th of last year, the application was
brought. The lien itself is attached to an earlier affidavit.

I'll tell you the date of the lien. The date of the lien is April 10th, 2003. Legal proceedings are commenced against
my — by my client and a counterclaim with respect to the lien is subsequently filed. Mr. Fred Zinkhofer brings the
application with my friend. The transcript is attached if you'd like to read it. They basically proceed by consent to
get Master Alberstat's order on August 6th. The lien — the 180 days expires in September of 2003. Mr. Zinkhofer
has some troubles, and my client ends up retaining me to deal with the matter. When I get the file, I do a letter
to the Registrar and the lien is discharged. I then contact my friend. He declines to consent to the order being set
aside and here we are.

THE COURT: Okay.

MR. POOLE: Part of the delay is that it took me some time to get the file from Mr. Zinkhofer and, in fact, I still
don't have the file. My client was on the understanding that the order had been served in August, but Mr. Laidlaw
says not. In any event, I still don't have the file, but I have the pleadings, and so I bring the application today.

As I say, I have the case law and I have Section 43, and the case law is absolutely clear that this Court has no
jurisdiction to create a lien once the 180 days has passed and no CLP has been filed.

THE COURT: Mr. Laidlaw.

MR. LAIDLAW: Sir, first of all, I have the right of cross-examination. It's a matter of right. Secondly, my friend
has neglected to mention Section 44 of the Builder's Lien Act.

9      Section 44 provides:

Where money has been paid into court or set aside as security relating to a lien, the lien does not cease to exist
merely by reason of the CLP not being filed.

10      It's Section 43 which says, you don't file your CLP within 180 days, you lose your lien. It's Section 44 that says if
you've got the money paid into court or stands as security for the lien, you don't have to file the CLP. That's the issue.

11      The other thing my friend neglected to mention is that the application regarding the payment and the holdings of
money was brought by his client. His client took the benefit of an order to get the lien off to allow sales to proceed, now
wants to resile from that position and be able to say you can't maintain your lien because this order says — you know,
that stands as security, therefore, you don't have to file a CLP, but now I'm going to trap you and say to you, Oh, you
didn't file your CLP, therefore, you lose your lien, therefore, you lose $350,000 builder's lien fund as to the lien itself.

12      With respect to the cross-examinations, sir, this lawsuit had a peculiar history. In fact, it was commenced by the
developer as a builder's lien claim. My client's claim is, in fact, a counterclaim in that lawsuit. It is not a simple matter.
It is not one that I would respectfully submit can be decided in 15 minutes in chambers, and I disagree with my friend's
characterization of the cases that he's provided to me. They are not clear. They deal with various issues, but not this
one in particular.
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13      Sir, my submission is this matter should go over to a special. I have some available dates and I think it should
be dealt with on that basis.

THE COURT: Mr. Poole, what do you say about the Section 44?

MR. POOLE: What I say is is that Section 44 incorporates Section 27 and Section 48, neither which are applicable
here.

14      The lien was not discharged from the title; in fact, stayed on the title, and there was merely an agreement between
the parties that the net proceeds of sale would be paid to the mortgage company so that, effectively, the security of the
lien would be improved by the discharge of the first charge to the mortgage. Now, the property is almost clear title, but
there is no lien. But the lien stayed on.

15      Section 27 and Section 48 contemplate some alternative security being put in place and an order of the Court
discharging the lien on the title. That's not what happened here.

MR. LAIDLAW: I'm sorry, sir, I must disagree. Paragraph 5 is quite clear.

THE COURT: Well, let's hear Mr. Poole and you can disagree after.

MR. POOLE: So essentially that's not what happened here. What happened here is the lien stayed on the title, and
as lots were sold, the proceeds were paid to the bank and the lien was discharged from that particular lot. There's
a total of 50 — 60 lots still to be sold. The lien ceases to exist because of the failure of registration. That is not
Section 44. That's not Section 27 and that's not Section 48, and so the circumstances simply don't apply here and
we're not going to find any new facts on this by cross-examination and I didn't bring authority on the issue of cross-
examination, but it's not an absolute right where there is nothing to be learned. The law is clear, the facts are agreed
to. My friend failed to file a certificate of lis pendens.

THE COURT: Anything further, Mr. Laidlaw?

MR. LAIDLAW: Well, sir, if I may. Paragraph — as I had interjected, paragraph 5 clearly sets up what was
intended. The process was this: My friend had a development. He wanted the lots to be sold, the mortgage to be paid,
the mortgage is in priority to my client's builder's lien. We entered into orders dealing with the security on the lien.
It was a consent order. As my friend has characterized, it was entered into on by consent. They now want to take
advantage of it for the first little bit and then resile from it and get this order set aside on the basis that — frankly,
I don't understand their basis. It's a circular argument. The long and the short of it is it has drastic consequences -
we're moving the security - and certainly wasn't what was contemplated under the order.

THE COURT: I am satisfied that the lien registered against the plaintiff's land has ceased to exist under Rule 43,
and that the order is not an order within the meaning of Section 44, the Builder's Lien Act. The Act would not apply
to these proceedings because the lien has ceased to exist. So I will grant Mr. Poole's order setting aside the order of
Master Alberstat dismissing the defendant's application and the defendant's appeal.

MR. POOLE: Thank you, sir. I have shown this order to my friend. He knows what it says.

I haven't addressed the issue of costs. I am asking for costs.

THE COURT: Mr. Laidlaw, on costs?

MR. LAIDLAW: Well, costs would normally follow the event. However, I would suggest they be in the cause.
There is still the matter of a debt claim that relates to my client, a fairly significant claim.

And, sir, I'd also at this time seek a stay of this order for a period not to exceed 21 days.



892336 Alberta Ltd. v. Silver Site Construction Ltd., 2004 CarswellAlta 1985

2004 CarswellAlta 1985

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

THE COURT: On the stay, Mr. Poole?

MR. POOLE: My client is about to put a new mortgage on and he's disclosed the order to his lender because he's
been making the payments to his lender and his lender's made it a condition that we deal with this.

My friend wants a stay. Stays usually follow with some sort of amount, but from what we can see, this defendant
has no money and that they're all secured with their banks and their lenders, and there's garagemen's liens, so we've
got damages and I don't see a point of a stay. If my friend wants to file an appeal of your order, then at that time,
he would seek the stay.

THE COURT: All right. The application to stay is not granted. There will be no stay and the applicant will have
their costs under Schedule 'C' —

MR. POOLE: Forthwith.

THE COURT: — in any event, forthwith.

MR. POOLE: And did you write that in on the order, sir? I've got a third paragraph there about costs.

THE COURT: Oh, okay. There you go.

MR. POOLE: Thank you, My Lord.
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