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Professions and occupations

IX Barristers and solicitors
IX.7 Negligence

IX.7.d In conduct of action
IX.7.d.iv Miscellaneous

Headnote
Professions and occupations --- Barristers and solicitors — Negligence — In conduct of action — Miscellaneous

Plaintiff retained lawyer P to bring action against driver in motor vehicle accident — P organized vocational
assessment by B, and its results indicated malingering — P paid B's fee and no report was written — At judicial
dispute resolution (JDR), P's bill of costs included B's fee — Plaintiff retained new lawyers, S and K, to take over
litigation — Driver obtained production of B's data, referencing bill of costs — Days before trial, plaintiff accepted
driver's offer to settle — Plaintiff brought action against lawyers and their law firms for professional malpractice
— Action dismissed — P was not negligent in including B's fee in bill of costs, as it was arguably reasonable and
recoverable disbursement on bill of costs implicitly submitted on without prejudice basis — If S and K were negligent
in not knowing about B's data earlier, no recoverable loss flowed as earlier knowledge would not have changed legal
strategy — Plaintiff's failure to disclose testing to S and K contributed to their failure to know of it — S's personal
belief that Rules of Court compelled disclosure was irrelevant to competency of his advocacy at application for
production of B's data — S was not negligent in making strategic decision to focus orally on delay at application,
as other arguments were canvassed in written materials — S failed to inform himself of relevant timeline and steps
taken before hearing, but this breach of standard of care did not cause any loss as production would have been
ordered in any event given R. 217 — S's conduct in assessing and advising on settlement met standard of care, and
did not involve pressure on plaintiff to settle — S did not breach confidentiality or fiduciary duty.
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Wittmeier v. Scholes (1999), 1999 CarswellAlta 4, 1999 ABQB 4, 239 A.R. 42 (Alta. Q.B.) — considered

Zink v. Adrian (2005), 2005 BCCA 93, 2005 CarswellBC 320, 37 B.C.L.R. (4th) 389, [2005] 4 W.W.R. 420, 208
B.C.A.C. 191, 344 W.A.C. 191 (B.C. C.A.) — considered

3464920 Canada Inc. v. Strother (2007), (sub nom. Strother v. 3464920 Canada Inc.) 2007 D.T.C. 5273 (Eng.),
(sub nom. Strother v. 3464920 Canada Inc.) 2007 D.T.C. 5301 (Fr.), 363 N.R. 123, [2007] 2 S.C.R. 177, [2007]
7 W.W.R. 381, [2007] 4 C.T.C. 172, 29 B.L.R. (4th) 175, 399 W.A.C. 108, 241 B.C.A.C. 108, 281 D.L.R. (4th)
640, 2007 SCC 24, 2007 CarswellBC 1201, 2007 CarswellBC 1202, 67 B.C.L.R. (4th) 1, 48 C.C.L.T. (3d) 1
(S.C.C.) — considered

Rules considered:

Alberta Rules of Court, Alta. Reg. 390/68
Generally — referred to

R. 4 — considered

R. 217 — considered

R. 217(1) — considered
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R. 217(1)-217(6) — considered

R. 217(2) — considered

R. 217(4) — considered

R. 217(5) — considered

R. 217(6) — considered

R. 217(7) — referred to

R. 217(7)-217(9) — considered

R. 217(7)(a) — considered

R. 217(7)(b) — considered

R. 217(8) — considered

R. 217(9)-217(11) [en. Alta. Reg. 101/99] — considered

R. 217(10) — considered

R. 217(11) — considered

R. 217(11)(a) — considered

R. 217(11)(b) — considered

R. 217(11)(c) — considered

R. 218 — considered

R. 218.1 [en. Alta. Reg. 66/85] — referred to

R. 219 — referred to

R. 601(1) — referred to

R. 600(1)(a)(ii) — considered

ACTION by plaintiff against lawyers and law firms for professional malpractice in conducting action against driver in
motor vehicle accident.

S.L. Martin J.:

1. Introduction

1      A Plaintiff who suffered injuries in a motor vehicle accident sues the two sets of lawyers who pursued the negligent
driver on his behalf. The first set of lawyers commenced the action, gathered medical and supporting evidence and
attended at a judicial dispute settlement ("JDR") conference. After that conference the Plaintiff sought the services of
the second set of lawyers, who then updated medical and treatment reports, gathered further evidence, and prepared the
witnesses and themselves for the anticipated five-week trial. Four days before the scheduled trial was to commence, the
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Plaintiff instructed his second set of lawyers to accept the negligent driver's formal offer of settlement. As a result, the
numerous issues that divided the parties to the personal injury claim were resolved by agreement and without a trial.

2      The Plaintiff now takes issue with how his lawyers conducted his case and argues that each breached the terms of their
retainers, acted negligently, and failed to discharge their fiduciary duties. Among numerous allegations made against
each set of lawyers, the Plaintiff claims that the first set of lawyers negligently disclosed the existence of confidential
information at the JDR, namely, that the Plaintiff had been examined by Mandel & Associates, which he says was both
unhelpful to his position and privileged. About three weeks before trial the driver's counsel sought information regarding
the examination by Mandel & Associates from the second set of lawyers. They refused to deliver it, claiming that it was
privileged and that they were not in possession of any report that could be compelled. The Defence pursued discovery by
application in morning chambers, and the justice who heard the application ordered disclosure. The Plaintiff complains
that the second set of lawyers were negligent in how they approached and argued the disclosure motion and that they
unreasonably failed to appeal the decision or reschedule the trial. The allegation is that the disclosure of this information
was so damaging that it effectively forced the Plaintiff to accept what is now said to be an improvident settlement. It is also
claimed that the second set of lawyers put their financial interest ahead of that of their client and disclosed confidential
information and otherwise breached their ethical and fiduciary duties.

2. Features of an Action in Professional Misconduct

3      In the case at bar the main issue is whether the defendant lawyers breached their professional obligations by falling
below the standard of care expected of a reasonably prudent lawyer in the circumstances or failing to fulfill their fiduciary
duties. The primary action alleges professional misconduct and is governed by the allegations contained in the Plaintiff's
Amended Statement of Claim.

4      In Alberta, the practice of courts hearing a professional malpractice action is, when necessary, to conduct a "trial
within a trial" to ascertain the loss, if any, caused by the lawyer's breach of duty. It calls for a determination of the
merits, as can be best accomplished, of the underlying action which in the case at bar is Mr. Adeshina's personal injury
claim. A "trial within a trial" requires a judge to try the hypothetical action that the plaintiff would have had against
the original defendant but for the negligence of the professional, including issues of liability, causation and damages:
Alberta (Workers' Compensation Board) v. Riggins (1992), 131 A.R. 205 (Alta. C.A.) at para. 17; Fisher v. Knibbe (1992),
125 A.R. 219 (Alta. C.A.); Pasko v. Willis, 2004 ABCA 395, 357 A.R. 215 (Alta. C.A.) at para. 5; Kelly v. Lundgard,
2001 ABCA 185, 286 A.R. 1 (Alta. C.A.) at para. 328.

5      As stated by Major, J.A. in Riggins at para. 24:

... Cases for negligence against lawyers are unusual in that in addition to the trial on the issue of professional
negligence another must be conducted on the cause of action that should have proceeded but for the lawyer's
negligence. In each trial, it is the plaintiff who bears the burden of proof in both the professional negligence action
and the substantive cause of action.

3. Facts

6      The case at bar begins in 1999 with a motor vehicle accident and involves various allegations against the two sets
of lawyers who handled the Plaintiff's personal injury action. It is important to establish a full factual framework at
the outset. There were extensive Agreed Facts and many Agreed Exhibits, and they structure the following narrative.
Disputed facts will be either presented in this section or explored more fully when further information or a determination
is required.

A. Parties

7      The Plaintiff, Mr. Adewale Adeshina ("Wale"), worked as a bus driver for the City of Calgary ("the City") when
he was involved in a motor vehicle accident on June 17, 1999.
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8          The Plaintiff first retained lawyers from the Litwiniuk firm in approximately June 1999 and terminated their
services by August 2005. He now sues the Defendants, Kendal V.T. Power ("Mr. Power"), Larry A. Litwiniuk ("Mr.
Larry Litwiniuk"), Larry A. Litwiniuk Professional Corporation ("Litwiniuk Profco"), a body corporate licensed to
practice law in the Province of Alberta in which Mr. Larry Litwiniuk was a director and sole voting shareholder, L.
Todd Litwiniuk ("Mr. Todd Litwiniuk"), and Litwiniuk & Company. The latter is a partnership carrying on the practice
of law in Calgary, Alberta. At all material times, Mr. Power, Mr. Larry Litwiniuk, Litwiniuk Profco and Mr. Todd
Litwiniuk practiced law at Litwiniuk & Company. These parties and Litwiniuk & Company are collectively referred to
as the "Litwiniuk Defendants".

9      In August 2005 Mr. Adeshina retained the second set of lawyers from McLeod & Company LLP. He also sues Barry
Steinfeld ("Mr. Steinfeld"), Barry Steinfeld Professional Corporation ("Steinfeld Profco"), a body corporate licenced to
practice law in the Province of Alberta in which Mr. Steinfeld was a director and voting shareholder, and McLeod &
Company LLP, a partnership carrying on the practice of law in Calgary, Alberta. These parties are collectively referred
to as the "McLeod Defendants".

10      The term "Defendants" in this judgment refers to all defendants in the professional malpractice action, being all
the Litwiniuk Defendants and all the McLeod Defendants.

11      The term "Defence" in this judgment refers to the defendant driver in the underlying personal injury action.

12      Mr. Adeshina came to Canada in 1976 from Nigeria and has worked hard, often holding three jobs at a time, to
support himself and his family in Canada and Nigeria.

13      At the time of the accident, the Plaintiff held two jobs. He was employed by the City of Calgary Transit Services
("Calgary Transit") as a bus driver. He had been so employed since August 1993 and had a good work record. He had
received letters of commendation and was an exemplary employee with excellent attendance, no suspensions, no lates,
no complaints, no warnings and only positive comments on his work record. He loved this work and the opportunities
for social interaction with co-workers and the public it provided to him.

14      He was also employed in a second job by Pinkerton Security as a security officer.

15      He was married to Mrs. Doreen Adeshina. She brought two children to their relationship, and they had a daughter
together.

B. Underlying Motor Vehicle and Personal Injury Action

16      The accident occurred when Mr. Adeshina was driving his 1999 Chevrolet motor vehicle at the speed limit in a
northerly direction on Deerfoot Trail N.E., in Calgary, Alberta. He was hit by a large tractor trailer truck, which caused
him to lose control of his vehicle. Mr. Adeshina testified that he was spun around from the northbound lane, a full
three hundred and sixty degrees, into the southbound lane, and then back into the ditch between the southbound and
northbound lanes. He wore a seatbelt but reports being flung around inside the car as it was spinning.

17      An ambulance attended at the scene, but Mr. Adeshina chose to drive home and attend upon a family physician
the day after the accident.

18      There was about $1700.00 in damages to his vehicle.

19      As a result of the accident Mr. Adeshina claims to have suffered numerous injuries, including chronic pain. He claims
severe cervical and lumbosacral whiplash, a closed head injury with concussion causing recurrent vertigo, a hearing loss
to his left ear, bilateral temporomandibular joint injuries requiring splint care, dramatic impingement syndrome of the
right shoulder requiring surgical repair, left wrist injury requiring surgical repair, post traumatic stress disorder ("PTSD")
and clinical depression requiring antidepressant medication.
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20      He had two surgeries to his right shoulder and one surgery to his left wrist. There was a second surgery on that
wrist, which occurred after settlement. He reports that none of the surgeries have relieved his daily pain.

C. Actions of the Litwiniuk Defendants

21          When the Plaintiff retained the law firm of Litwiniuk & Company he signed the "Litwiniuk Contingency Fee
Agreement".

22      The Litwiniuk Defendants filed a Statement of Claim in the personal injury action on May 11, 2001.

23      The Defence lawyers in the personal injury action were Carscallen Lockwood LLP. The Defence filed a Statement
of Defence on March 20, 2003. Liability was admitted, and the issue became the extent of recoverable loss.

24          Mr. Power was the main lawyer conducting Mr. Adeshina's case. He was called to the bar in April 1997 and
practiced mainly in the area of personal injury litigation, doing exclusively plaintiffs' work.

25      I find that Mr. Power put in significant time and effort and that he met frequently with his client to discuss various
matters.

26      In addition to the civil claim, Mr. Power assisted Mr. Adeshina by handling his disputes with two of his insurers.
Mr. Power negotiated settlements with Great West Life, Mr. Adeshina's Section B insurer, and also secured a settlement
under Mr. Adeshina's disability policy.

27      Mr. Power hired experts to provide the evidence he believed was necessary to properly advance the Plaintiff's case.
He gathered medical documentation from treatment service providers and sent Mr. Adeshina to experts to establish and
document the extent and cause of his injuries. Mr. Power helped set up assignments with service providers to allow the
Plaintiff to pay them out of the proceeds of any settlement. He facilitated, paid for rides to and from, and paid for the
costs of the Plaintiff's various medical appointments.

28      During the course of the Litwiniuk retainer, medical legal reports and/or treatment notes were obtained from the
following medical practitioners, treatment service providers or facilities:

Dr. John VanGoor, family physician;

Dr. Greg Buchko, orthopedic surgeon;

Dr. Thomas M. Sinclair, plastic and reconstructive surgeon;

Dr. Rick Zabrodski, occupational health consultant;

Ms. Mary-Alice Brennan, physiotherapist;

Dr. Duncan Brown, orthodontist;

Dr. S. K. Fofie, dentist;

Dr. Garth A. Wagner, otorhinolaryngologist;

Dr. Shane Kraft, chiropractor;

Dr. Hubert Ng, chiropractor;

Dr. King Tse, acupuncturist;
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Ms. Shawna Buck, massage therapist;

Crowfoot Acupuncture;

Associate Clinic Physical Therapy;

Lindsay Park Physiotherapy;

The Edge Sport Physical Therapy Anchor;

Columbia Health Center;

Associate Clinic Massage Therapy; and

Crowfoot Massage Therapy.

29      Dr. John VanGoor assessed the Plaintiff and completed a Return to Work with Restrictions form for him on
September 20, 1999. Dr. VanGoor indicated that Mr. Adeshina was unable to push/pull, lift, operate safety sensitive
equipment, climb, and could only sit for two to three hours.

30      The Plaintiff was not able to pass the Medical Examination for Motor Vehicle Operators Licence administered to
him by medical doctors in accordance with the National Safety Code Medical Standards. As a result he could no longer
obtain a Class Two, large bus driver's licence or a regular, Class Five, driver's licence.

31      A key issue in the Plaintiff's claim was his ability to work in the future, either as a bus driver or at all. Employment
capacity was therefore in dispute, and Mr. Power sought an expert opinion on the Plaintiff's abilities. He organized a
vocational assessment to be conducted by Mandel & Associates, specifically by Dr. Berendt, a neuropsychologist, over
a five-day period at the end of October and the beginning of November 2002. I accept the evidence of Mr. Power that he
informed Mr. Adeshina to do his best on these tests, because they had inbuilt checks for effort and veracity. Mr. Power
sent copies of various medical reports regarding the Plaintiff to Dr. Berendt of Mandel & Associates. Mr. Adeshina
testified that he took all his medication that day, did not feel well and even fell asleep during the testing. After the testing,
at the request of Mr. Power, no written report was ever prepared by Dr. Berendt.

32      The testing information from this visit is of key significance in the case at bar. It will be referred to hereinafter
as the "Mandel Data".

i. Mandel Data

33       Around November 24, 2002 after the testing was completed, there were various telephone calls, messages and
conversations involving Dr. Berendt that were documented in notes on Mr. Power's file and recalled by him.

34      The substance of Dr. Berendt's opinion was that the Plaintiff could not drive a bus anymore and that the Plaintiff
had objective injuries that Dr. Berendt thought should have improved after surgery.

35      Dr. Berendt also reported that there were two tests of effort, and it appeared to Dr. Berendt that the Plaintiff
provided a very poor effort. He reported that the Plaintiff's profile was consistent with an individual who was not really
trying and was ten standard deviations below someone with a brain injury. Dr. Berendt tested for disability perception
and expressed concern that the Plaintiff may have psychiatric problems. On the NMPI test, which is also called the Fake
Bad Scale, the Plaintiff's score was consistent with individuals faking symptoms. According to Dr. Berendt, the Plaintiff's
test results appeared to be deliberately designed to create a picture of a significant injury. Mr. Adeshina tested well below
chance on certain tests, which Dr. Berendt said indicated a conscious decision. Indeed, Dr. Berendt reported that the
validity measure was off the scale, and he spoke of credibility problems. He reported that the Plaintiff had failed the
tests, meaning he had failed to produce optimal effort, and that he appeared to be attempting to deceive the tester and
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exaggerate and over emphasize his injuries. The notes on Mr. Power's file indicate that Dr. Berendt was of the view that
"we do not want to go to trial as we will be ripped apart on the Plaintiff's credibility."

36      Dr. Berendt said he would have a hard time writing a favourable report. Mr. Power did not ask Dr. Berendt to
write a report, but requested a bill for work done to date. The Litwiniuk Defendants paid a $1,850 fee to Mandel &
Associates ("the Mandel Fee").

37      Mr. Power phoned Dr. Berendt again on August 13, 2003, and Dr. Berendt repeated that he could not provide
anything of assistance to Mr. Adeshina.

38      In the result there was raw data from the tests, but no written report was requested or produced. It was this data
which a chambers justice eventually ordered produced to the Defence's expert, Dr. Braxton-Suffield, three weeks before
trial in August 2006, and which formed the basis for the Braxton-Suffield Report.

39      The Plaintiff's Affidavit of Records filed July 10, 2003 does not mention Dr. Berendt or Mandel & Associates.
It is assumed that this exclusion was based on the view that the Mandel Data was privileged and therefore, not subject
to production.

ii. Mr. Adeshina Resigned from the City in August 2003

40      The City of Calgary attempts to accommodate employees with disabilities. As Mr. Adeshina was not physically
capable of driving a bus, he was given alternative duties at the Brentwood LRT station, which involved patrolling against
vandalism. Mr. Adeshina testified that even these duties caused too much pain.

41      After a dispute involving his employer and his union, and a request that Mr. Adeshina repay $4500.00 for his
benefits, the Plaintiff terminated his employment with the Calgary Transit by letter dated August 15, 2003. There is
disagreement as to why he did so. Mr. Adeshina testified that Mr. Power told him to quit his job, but Mr. Power denies
ever providing such advice.

iii. Defence Letter of October 20, 2004 Requesting Like Reports from the Plaintiff

42      The Defence sent the report of Dr. Hollinshead, an orthopaedic surgeon, to the Litwiniuk Defendants on October
20, 2004. The report was based on Dr. Hollinshead's independent medical examination of Mr. Adeshina. This is an
important piece of correspondence. In the covering letter to the report the Defence states:

... As requested, I enclose Dr. Hollinshead's independent medical report. Pursuant to rule 217(7)(b) please provide
me with all copies of like reports of every examination previously made of the physical or mental condition of the
Plaintiff resulting from the injuries sustained...

iv. Attendance at May 10, 2005 JDR

43      The Litwiniuk Defendants represented the Plaintiff in without prejudice settlement negotiations at a JDR on May
10, 2005. Prior to this, no offer of settlement had been made by either party.

44      The Litwiniuk Defendants and the Defence were required to submit briefs for the JDR.

45      The Litwiniuk Defendants' brief for the JDR included the Mandel Fee in the disbursements set out in the attached
bill of costs. No materials were provided based on the Mandel & Associates examination.

46      No settlement was reached at the JDR, and the case continued. In a letter dated May 12, 2005, the Defence took
issue with various disbursements in the bill of costs from the JDR, including the Mandel Fee in the amount of $1,850.

v. Defence Makes a Formal Offer of $275,000 on May 12, 2005
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47      On May 12, 2005, the Defence made a formal offer of judgment of $275,000. At this time the Defence knew Mandel
& Associates had performed an examination of the Plaintiff, but no written report had been provided.

48      Mr. Power testified that he had not provided the Plaintiff with his assessment of the likely value of the claim as
he wanted to attend the JDR before providing an opinion.

49      Mr. Adeshina was not pleased with the offer. After the JDR he sought the advice of numerous other lawyers as to
the value of his claim. He testified that he spoke with as many as ten other lawyers seeking a different opinion.

50      Dr. VanGoor, who was Mr. Adeshina's physician, recommended that he seek a second opinion in respect of the
formal offer of settlement from McLeod & Company.

D. McLeod Defendants Take Over the Litigation

i. Initial Meeting and Review of the File

51      Mr. Adeshina met in person with Mr. Steinfeld and Mr. Kaplan, two partners in McLeod & Company, in order to
provide the McLeod Defendants with sufficient information to understand Mr. Adeshina's injuries, assess whether they
could do better for him, and determine whether they should accept the file.

52          Before accepting the retainer Mr. Steinfeld received documentation from the Litwiniuk Defendants including
the expert reports and documentation from the various medical treatment providers who had seen Mr. Adeshina up to
that time.

53      The file review was divided between Mr. Kantor, who would junior on the file and Mr. Steinfeld as responsible
lawyer. Mr. Kantor was to read the file, and Mr. Steinfeld was to review the experts' reports.

ii. Mr. Steinfeld's June 20, 2005 Memo

54          Before accepting the retainer, Mr. Steinfeld reviewed the JDR briefs and expert reports available at the time,
noting supportive and problematic opinions. On June 20, 2005, he wrote a memo to Mr. Kaplan outlining his preliminary
assessment of Mr. Adeshina's personal injury claim. He formed the following view:

... there are causation and credibility issues that may affect Mr. Adeshina's claim. There also appears to be mitigation
issues and, to make matters worse, in his examination for discovery, Mr. Adeshina admitted that none of the
treatments he had undertaken - acupuncture, physiotherapy, chiropractic, etc. - was of any benefit to him. Based on
the Plaintiff's brief prepared for the JDR, the claim is assessed at over $1.7 M. In my view, Cara Brown's assessment
of Mr. Adeshina's future loss of income is on the high side and would most likely be significantly reduced by
$300,000.00 to $400,000.00. This claim may be worth upwards of $700,000.00, however there are issues regarding
credibility and causation. The Defendants claim they have videotape evidence that has not been disclosed as yet.

55      In his testimony at this trial, Mr. Steinfeld clarified that he believed that the figure of $700,000 would be a "home
run".

56      At this point, the McLeod firm had not accepted a retainer from Mr. Adeshina. Mr. Steinfeld had concerns regarding
credibility, previous accidents, causation, and mitigation. He sought further information on these topics by telephoning
Dr. VanGoor on June 22, 2005. Dr. VanGoor was then of the opinion that the previous accidents ought to have no
bearing and that Mr. Adeshina's injuries were serious, could be demonstrated objectively, and were not exaggerated.

57      The McLeod Defendants accepted the retainer, believing they could do better than the Defence's formal offer of
$275,000. Their strategy was to improve and update the medical evidence to the point that it could better address the
problematic aspects of the case outlined in Mr. Steinfeld's memo.
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58      A contingency fee agreement of 38 1 /2 percent was signed, and Mr. Adeshina appeared pleased with his new counsel.

59      The McLeod Defendants filed a Notice of Change of Solicitors on September 23, 2005 and paid the Litwiniuk
Defendant's Statement of Account of $36,485.26, which included a disbursement to Mandel & Associates for $1,850.

60      I accept that Mr. Adeshina was told about the problems that existed in the current documentation and that he
would need to attend to update the various reports required for trial. I also accept Mr. Steinfeld's testimony that his
practice would have been to explain the risks of litigation to any new client signing a contingency fee agreement.

iii. Steps Taken Between June 2005 and June 2006

61      Over the next approximately eight months, Mr. Kantor and Mr. Steinfeld worked to update and strengthen the
various expert opinions required to mount a case based on chronic pain.

62      The trial was set to begin September 5, 2006, the Tuesday following the Labour Day weekend.

63      In approximately February 2006, Mr. Steinfeld felt that it was strategically wise to serve a formal offer on the
Defence and sought instructions to do so. Mr. Steinfeld met with Mr. Adeshina around February 10, 2006 to explain the
role of formal offers and their cost consequences. Mr. Power testified that he had also addressed this subject with Mr.
Adeshina. Mr. Adeshina had read the economic report of Ms. Cara Brown, conducted some of his own legal research
and formed the firmly-held belief that his case was worth $2 million. He instructed Mr. Steinfeld to put in a formal offer
of $2 million and told Mr. Steinfeld that he would not take a penny less. The notes on Mr. Steinfeld's file indicate that
Mr. Adeshina said that he was prepared to take the risk and not make a formal offer, although he did mention that he
would settle for $1.25 million on that date.

64      Mr. Steinfeld's working notes estimate the possible range of recovery between $850,000 and $1.25 million, if all
went well. Mr. Steinfeld was concerned that Mr. Adeshina had formed high and unattainable expectations in terms of
potential recovery. Mr. Steinfeld sought to "bring him back down to reality" and impress upon his client that there were
no guarantees when going to court and that there were always risks in litigation.

65           When Mr. Steinfeld informed Mr. Adeshina that $2 million was not realistic and would likely not even
produce a counteroffer from the Defence, the relationship between them deteriorated to the point that Mr. Adeshina
refused to speak with Mr. Steinfeld. After that, Mr. Adeshina preferred dealing with Mr. Kantor, and solicitor-client
communications were conducted primarily through him. Mr. Adeshina informed Mr. Steinfeld that, unless he had an
offer in hand of $1.8 million, he was not to talk to Mr. Adeshina.

iv. Offers Made in August 2006

66      At the beginning of August, 2006, the Defence invited the Plaintiff to make an offer. The Defence had made the
last offer, and they did not want to bid against themselves.

67      Mr. Kantor spoke with Mr. Adeshina to seek instructions. Mr. Adeshina was adamant that he would not accept
less than $2 million to settle. The memos to file confirm that Mr. Adeshina was told that his desires were "completely
unrealistic", that a $2 million offer would not go over well with the Defence, and that an offer of $2 million was in essence
a waste of time. However, Mr. Kantor and Mr. Steinfeld followed Mr. Adeshina's instructions, and in an August 1, 2006
letter to the Defence, they crafted and presented numbers to support the amount Mr. Adeshina instructed them to offer.

68      The Defence file had passed from Ms. Hohls to Mr. Simon Muller, both of Carscallen Lockwood LLP, and Mr.
Muller told the McLeod Defendants that his clients would not respond to the Plaintiff's offer.

v. Formal Offer of August 8, 2006
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69      According to the affidavit sworn by his assistant and filed in support of the application for disclosure of the Mandel
Data, Mr. Muller discovered the reference to the Mandel consultation on Thursday, August 3, 2006.

70      The McLeod Defendants met Mr. Muller on Friday, August 4, 2006.

71          On August 8, 2006 the Defence served a formal offer of judgment on the Plaintiff in the amount of $388,000
plus costs.

72      Mr. Steinfeld believed that this was a serious and significant offer, which was an improvement on the previous
formal offer of $275,000. His advice to Mr. Adeshina was to take a very long, hard look at this offer, especially given
the litigation risks and the serious cost consequences of failing to meet or beat this formal offer.

73      Mr. Steinfeld testified that initially, Mr. Adeshina would not consider the Defence offer and said that he would
not take less than $1.8 million. Mr. Steinfeld testified that he could not obtain instructions to submit another proposal.

vi. Defence Seeks Disclosure of the Mandel Data

74      By letter dated August 9, 2006, the Defence requested a copy of the vocational assessment prepared by Mandel
& Associates referencing a bill of costs from the JDR.

75      Mr. Steinfeld testified that he was unaware that Mr. Adeshina had ever been in contact with Mandel & Associates
prior to his meeting with Mr. Muller on August 4, 2006. When Mr. Muller raised the issue of the Mandel Fee at that
meeting, Mr. Steinfeld stated that he did not know what Mr. Muller was speaking about and that, as a result, he and
Mr. Kantor searched the file and tried to contact Mr. Power and Mandel & Associates. At trial Mr. Steinfeld admitted
that prior to the Defence bringing it to his attention, all references to the Mandel consultation were missed.

76      Mr. Steinfeld stated that over the period of time that he had met with and been retained by Mr. Adeshina, he never
mentioned anything about being tested by Mandel & Associates. Mr. Adeshina testified that he told Mr. Steinfeld about
his attendance at Mandel & Associates, but I do not accept his evidence on this point.

77      The McLeod Defendants sent a fax to the Defence on August 10, 2006, which stated that they were not in possession
of a Mandel & Associates report, and that, to their knowledge, no report existed. Mr. Steinfeld refused disclosure of the
Mandel Data, arguing that it was gathered in contemplation of litigation and was therefore, subject to privilege. The
McLeod Defendants also referred to a case on Rule 217 that they said supported their position.

78      The Defence sent a fax to the McLeod Defendants dated August 11, 2006 with a draft notice of motion.

79      Eventually Mr. Muller served a notice of motion on Mr. Steinfeld, returnable in morning chambers on August 16,
2006, seeking disclosure of the Mandel Data under Rule 217(7).

80      In support, Mr. Muller submitted the Affidavit of Ms. Annika Pederson, a legal assistant to Mr. Muller, sworn
August 15, 2006.

vii. Chambers Application Seeking Disclosure of Mandel Data of August 16, 2006

81      The application was heard on August 16, 2006 in ordinary justice chambers in front of the Honourable Justice
Germain (the "Chambers Application"). Justice Germain ordered Mandel & Associates to provide the Mandel Data
to Dr. Braxton-Suffield, a Defence expert. According to the rules of the appropriate governing professional body, the
Mandel Data could only be provided to another neuropsychologist. The Defence intended to have Dr. Braxton-Suffield
prepare a report, which he did.
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82      Mr. Kantor finally had the opportunity to speak with Dr. Berendt for the first time after the Chambers Application.
He learned that the test results from Mr. Adeshina's consultation with Mandel & Associates were "very bad", "terrible".
Dr. Berendt reported that he had never seen a worse score in all his years of testing.

viii. Letter from McLeod Defendants to Mr. Adeshina of August 17, 2006

83      Mr. Steinfeld testified that there were discussions with Mr. Adeshina about the Chambers Application, both before
and after it was argued, although he could not recall precisely when they occurred.

84      On August 17, 2006, after he knew of the contents of the Mandel Data, Mr. Steinfeld sent a letter to Mr. Adeshina.
The contents of the letter are important and should be quoted in full:

Dear Sir:

RE: Motor Vehicle Accident - June 17, 1999

Your File No: 3-56838-4

While we continue to prepare for your trial, we feel it is necessary for you to understand the risks of going to trial.
As you are aware, we were unsuccessful in arguing before Justice Germain to keep private the raw test data obtained
as a result of your assessment with Dr. Berendt of Mandel & Associates.

In speaking with Dr. Berendt, he made it very clear that the test scores indicated that you were likely trying to cheat
his exams; alternatively, Dr. Berendt believed that you were intentionally attempting to display an increased level
of disability. For example:

a. On the memory testing, Dr. Berendt advised that you scored lower than would a person suffering from
a mental disability;

b. On memory testing, you scored in the 1 st  percentile, meaning that 99 per cent of people would have
scored higher than you;

c. In the General Aptitude Test, you scored in the lowest 10 th  percentile.

Dr. Berendt advised us that the results above would suggest to him that you were exaggerating your symptoms, and
he would classify you as a malingerer.

We now must provide these notes to the opposing counsel as a result of the judge's order.

This may have a significant impact on your case. The judge, upon hearing this evidence, may not view you as a
credible witness. If this happens, that may seriously impact the award of damages you are awarded at trial, as we
are both aware you believe that you are entitled to no less than $1,800,000.00. We are advising you, in light of
this unfavourable evidence being heard at trial, that you contact us with respect to possibly settling your case for
a reasonable sum.

As you know, we have recently received a formal offer from the Defendants. They offered $388,000.00 plus
reasonable costs and disbursements. You have rejected this offer, and refuse to allow us to make a reasonable formal
offer in response. You have advised us that you are unwilling to take anything less that [sic] $1,800,000.00. We have
advised you and are advising you now, that the evidence does not support your position. Your failure to allow us
to make a reasonable formal offer may have costs consequences against you at trial. We have explained these cost
consequences to you and you have indicated that you do not care, and you are prepared to accept the consequences
of proceeding to trial and the risks of doing so. Please note however, if we proceed to trial and the judge awards
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you less than the Defendant's formal offer, you will pay the [sic] double the Defendant's costs. This figure may be
$50,000.00-$200,000.00. This will come out of the judgment the judge awards you.

We are advising you that given the foregoing, and the evidence the Defendant will likely submit at trial, you may
wish to settle you [sic] case and not proceed to trial.

We look forward to your response.

xi. Trial Preparation

85      The trial of the personal injury action was scheduled to commence September 5, 2006.

86           As will be canvassed in subsequent sections, the McLeod Defendants did a thorough, comprehensive, and
competent job preparing for trial. Numerous medical reports and economic reports were updated and other reports were
commissioned.

87          The McLeod Defendants had memos on file dated October 5, 2005 and October 19, 2005 regarding possible
lay witnesses to testify on the Plaintiff's behalf. They served a Notice to Admit documents filed May 31, 2006, filed a
Supplementary Affidavit of Records on July 14, 2006, received a Reply of August 8, 2006 and sent out Notices to Attend
to witnesses.

88      Trial preparation began in the months of July and August, 2006. The McLeod Defendants had prepared an Agreed
Statement of Facts, Agreed Exhibits for the trial, and a list of witnesses for the trial judge. They intended to call 22
witnesses, and at the time of settlement, personal interviews had been conducted with all such witnesses. They updated
and filed all appropriate expert reports on time, briefed various points of law, outlined the questions and areas to be
covered in direct examinations and were exceptionally well prepared for the impending trial.

89      On August 12, 2006 the McLeod Defendants sent a fax to the Defence with a list of intended witnesses, the facts
admitted by the parties, a list of exhibits entered by consent of the parties, a list of case law, and the proposed scheduling
of the Plaintiff's witnesses. They compiled a 2006 table of costs, a list of special damages to August 31, 2006, a record of
special damages to be recovered from third parties, and a schedule of housekeeping expenses.

90      Extensive work was done to prepare Mr. Adeshina to give his testimony. In-person meetings began on August 4
or 6, 2006 and involved mock examinations-in-chief and cross- examinations.

91      After the Mandel Data was ordered disclosed Mr. Steinfeld developed a multi-pronged strategy to deal with its
likely negative impact. This included seeking and obtaining further reports from Dr. Selland and Dr. Oluwadario to
question the reliability of the testing and to explain why Mr. Adeshina's injuries, medication and depression would have
impaired his ability to perform. Mr. Steinfeld also planned to ask Dr. Earle, who was already scheduled to be an expert
at the trial, to impugn the tests used and the methodology employed in the Mandel testing.

92      The McLeod Defendants received a medical report from Dr. Oluwadario, a psychiatrist, on August 22, 2006. On
August 29, 2006 they received Dr. Berendt's notes of his meeting with the Plaintiff on October 31, 2002. On August 31,
2006 they also received the Rule 218.1 expert statement and report of Dr. Braxton-Suffield dated August 30, 2006 (the
"Braxton-Suffield Report"). This report was based on the Mandel Data and was not favourable to Mr. Adeshina.

93      The summary to the Braxton-Suffield Report contained the following findings:

In sum, this analysis of Mr. Adeshina's test results show that, over the course of several days of assessments, Mr.
Adeshina not only exaggerated his symptoms, reporting more pain and pain-related disability than 99.99 per cent of
persons with chronic pain, he also gave remarkably poor performances on a number of tests known to be sensitive
to feigned or exaggerated cognitive deficits. His performance was not only worse than catastrophically brain injured
persons and persons paid to feign brain damage, but significantly below chance. As the only way to perform below
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chance is to know the correct answer, and give the wrong one, the inevitable conclusion is that Mr. Adeshina did
not just fail to put in a good effort; he was actively motivated to perform poorly, and manipulated test results.

Mr. Adeshina's reported problems with pain, depression, and anxiety do not explain such extremely poor
performance on measures of effort; normative studies demonstrate that persons experiencing high levels of pain,
depression, and anxiety perform normally on these measures of symptom validity.

Although he may have been taking psycho tropic medication such as Tylenol 4 at the time of assessment, his use of
this medication cannot explain his effortful wrong responding.

It is possible that Mr. Adeshina was so upset with the context of the assessment, Dr. Berendt, and/or his assistant(s),
that he wilfully sabotaged the assessment. Still, the fact remains that he manipulated the test results.

It is also possible that Mr. Adeshina exaggerated or feigned his problems to have them taken seriously. Again,
however, such behaviour does not account for his intentionally giving the wrong answer.

I do not believe that language or cultural factors account for Mr. Adeshina's poor performance. His English
proficiency was functional, and there is no indication that he needed to be assessed in any other language. Neither
do I think it plausible that he misunderstood task instructions, for language or cultural reasons. His below-chance
performance on the Test of Memory Malingering was particularly telling, as errors are explicitly pointed out and
corrected on this non-verbal, relatively culture-free test. Finally, based on his well-preserved answers on measures of
common sense and abstract verbal reasoning, Mr. Adeshina is not so impaired that he cannot appreciate strictures
against malingering and dissimulation.

I therefore conclude that, even if Mr. Adeshina did have chronic pain, depression, and severe anxiety, such would
not account for his below-chance on a well-validated and standardized measure of effort. [sic] I have not seen his
clinical record, but there is nothing in the materials I reviewed that suggest he has such rare and exotic conditions
as a factitious disorder, fugue state, or was responding to command hallucinations telling him to perform badly.
Rather, on the balance of probabilities, I find multi-day, multi-test, and multi-modal evidence that he consciously
feigned and exaggerated his problems.

To the extent that Mr. Adeshina is motivated by some external incentive, such as the potential for financial
gain through a personal injury settlement, he meets the stringent criteria of Definite Malingered Neurocognitive
Dysfunction.

x. Further Settlement Discussions

94      A further discussion with Mr. Adeshina occurred after Mr. Steinfeld had reviewed the Braxton-Suffield Report.
Mr. Steinfeld reported that it took a great deal of explaining to convince Mr. Adeshina that he should make a formal
offer of $595,000. Mr. Adeshina testified that he never authorized this offer, but I do not accept his evidence on this
point. Ultimately, Mr. Steinfeld received instructions from Mr. Adeshina to make a formal offer of $595,000, although
Mr. Adeshina was not happy with this amount. Mr. Steinfeld believed that this offer might force the Defence to question
their position and that it was an amount that was within reach if all went well at trial.

95      On August 30, 2006, Mr. Steinfeld made an Offer to Settle to the Defence in the amount of $595,000, open until
September 5, 2006.

96      The Offer was refused on August 31, 2006, and the Defence indicated that a counter-offer would be forthcoming.
However, later that afternoon they indicated that no further offers would be made.

97      On August 31, 2006, the McLeod Defendants sent the Braxton-Suffield Report to Dr. Selland, Dr. Oluwadario
and Dr. Earle and delivered a copy to the Plaintiff.
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xi. Mr. Adeshina Accepts the Formal Offer

98      Mr. Adeshina sought out the services of various lawyers to see whether they could take over his case on the eve
of trial, as he was not pleased with the amount of the latest settlement offer. From his testimony, he talked to at least
three different lawyers, two of whom said that he was in good hands with Mr. Steinfeld and that it was too late to change
counsel unless an adjournment of the trial was sought and obtained.

99      Mr. Steinfeld spoke with Dr. VanGoor in relation to trial preparation and told him that he may face questions
concerning the Mandel Data and the Braxton-Suffield Report. Dr. VanGoor asked if there was any likelihood of
settlement, and Mr. Steinfeld informed him that there was a formal offer, but did not disclose its specifics. Dr. VanGoor
said that he thought Mr. Adeshina should take an offer, and he indicated that he would talk to Mr. Adeshina and suggest
he settle his case and not go to trial.

100      Mr. Adeshina testified that he received a call from Dr. VanGoor. I accept his evidence on this point, even though
Dr. VanGoor does not recall this conversation, and Mr. Adeshina was confused and thought Dr. VanGoor and Mr.
Steinfeld were in the same room when the call was made, which I find they were not. This confusion may simply have
arisen from the way in which the questions were asked and answered.

101      The Plaintiff signed handwritten instructions for Mr. Steinfeld to accept the offer of $388,000 plus costs from the
Defence. Both Mr. Steinfeld and Mr. Kantor stated that they were very surprised, even shocked, that Mr. Adeshina had
changed his mind about going to trial and was willing to settle.

102      The Litwiniuk and McLeod Defendants disagreed about how the fees obtained as a result of the settlement should
be divided between them, and they submitted this dispute to arbitration. In Mr. Steinfeld's arbitration brief he argued that
as a result of the Braxton-Suffield Report it became virtually impossible to negotiate a larger offer than the one obtained.

103      The McLeod Defendants sent the Plaintiff a letter dated December 14, 2006 enclosing their statement of account
and a trust cheque for the balance of the settlement proceeds.

4. Principles of Lawyer's Professional Responsibilities

A. Lawyer-Client Relationship

104      The lawyer-client relationship is complex and multifaceted. The professional liability of lawyers to their clients may
arise under contract, in tort, in equity, or under statute. Lawyers are also regulated by a professional code of conduct.
While the Plaintiff seeks to emphasize the duties owed by lawyers to their clients, it is important to understand that
lawyers also have obligations to the court, the profession and society at large.

105      An often repeated statement outlining the obligations owed by lawyers to their clients comes from Millican v.
Tiffin Holdings Ltd. (1964), 49 D.L.R. (2d) 216 (Alta. T.D.) at 218-219, rev'd (1965), 53 D.L.R. (2d) 674 (Alta. C.A.),
aff'd, [1967] S.C.R. 183, 60 D.L.R. (2d) 469 (S.C.C.), where Riley, J. wrote:

Lawyers are bound to exercise a reasonable degree of care, skill and knowledge in all legal business they undertake.
Their liability arises out of a contract. The standard of care and skill which can be demanded from a lawyer is that
of a reasonably competent and diligent solicitor. It is not enough to prove that the lawyer has made an error of
judgment or shown ignorance of some particular part of the law; it must be shown that the error or ignorance was
such that an ordinarily competent lawyer would not have made or shown it.

It is extremely difficult to define the exact limits by which the skill and diligence which a lawyer undertakes to furnish
in the conduct of a case is bounded, or to trace precisely the dividing line between the reasonable skill and diligence
which appears to satisfy his undertaking. It is a question of degree, and there is a borderland within which it is
difficult to say whether a breach of duty has or has not been committed...
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The obligations of a lawyer are, I think, the following: (1) To be skilful and careful; (2) To advise his client on all
matters relevant to his retainer, so far as may be reasonably necessary; (3) To protect the interests of his client; (4)
To carry out his instructions by all proper means; (5) To consult with his client on all questions of doubt which do
not fall within the express or implied discretion left to him; (6) To keep his client informed to such an extent as may
be reasonably necessary, according to the same criteria.

106      A fundamental characteristic of the lawyer-client relationship is that the client makes the decisions, as it is the
client's rights and interests at stake. In essence, the lawyer advises and the client instructs. The lawyer's advice must be
reasonable and competent. While the client must be properly informed of available options, there is no similar expectation
in relation to decisions made by the client. The client will have individual needs and motivations and is believed to be
in the best position to assess his or her best interests and to select the preferred course of conduct. The client engages
in a multifactoral and contextual decision making process, in which the client is permitted to place whatever weight he
or she wants on the various considerations at play.

B. Standard of Care Expected Under the Retainer

107      It is possible for a lawyer to promise a certain result and to be accountable for its fulfilment. For example, in
some cases lawyers are retained to accomplish a particular task, like obtaining a first-ranking security or drafting an
enforceable contract or a valid will.

108      However, in most cases, a lawyer's duty under his or her retainer is to exercise the standard of care of a reasonably
competent member of the profession similarly situated: Central & Eastern Trust Co. v. Rafuse, [1986] 2 S.C.R. 147
(S.C.C.); Spence v. Bell (1982), 39 A.R. 239 (Alta. C.A.).

109      A lawyer preparing for trial must bring reasonable care, skill and knowledge to the performance of the professional
service that he or she has undertaken to perform: Henderson v. Hagblom, 2003 SKCA 40, 232 Sask. R. 81 (Sask. C.A.),
leave to appeal ref'd (2004) (S.C.C.).

110      In Folland v. Reardon (2005), 74 O.R. (3d) 688 (Ont. C.A.), the Ontario Court of Appeal rejected any suggestion
that lawyers conducting litigation are held to a more forgiving standard, namely that the lawyer must have committed
an egregious error before liability will be found. Doherty, J. A. rejected the egregious error standard at para. 43:

Plaintiffs who sue their lawyers should not be required to show their claims of negligence are any stronger than any
other claims of negligence before they are allowed to proceed to trial. The motion judge's reference to "egregious
errors" and "the clearest of cases" tells me that he erroneously demanded something more than a departure from
the standard of a reasonably competent lawyer defending a criminal case.

111      Folland was followed in Ristimaki v. Cooper (2006), 210 O.A.C. 11 (Ont. C.A.) wherein the Ontario Court of
Appeal ruled that the trial judge had erred in applying the "egregious error" standard in determining that a lawyer was
not negligent in recommending settlement of a disclosure motion. The test to be applied was the reasonably competent
lawyer standard.

112      A distinction is drawn between an error of judgment and actionable negligence. A lawyer need not be infallible
in the representation of a client. In Folland, Doherty, J. A. drew the distinction at para 44:

In accepting the reasonably competent lawyer standard, I do not detract from the often repeated caution against
characterizing errors in judgment as negligence. Lawyers make many decisions in the course of a lawsuit. Those
decisions require the exercise of judgment. Inevitably, some of those decisions, when reviewed with the benefit of
hindsight, will be seen as unwise. The reasonable lawyer standard does not call for an assessment of the sagacity of
the decision made by the lawyer. The standard demands that the lawyer bring to the exercise of his or her judgment
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the effort, knowledge and insight of a reasonably competent lawyer. If the lawyer has met that standard, his or her
duty to the client is discharged, even if the decision proves to be disastrous.

See also McClenahan v. Clarke (Ont. S.C.J.) at para. 48.

C. Fiduciary Obligations

113      Lawyers owe fiduciary obligations to their clients arising in equity, in addition to the duties owed in contract
and tort.

114      Lawyers fall into the category of individuals recognized as fiduciaries based on the nature of their relationship
with their client. Obligations characterized as fiduciary involve three essential principles. A lawyer must represent a client
with undivided loyalty, preserve client confidences, and make full disclosure of all relevant and material information
relating to a client's interests. However, not everything that a lawyer does attracts a fiduciary obligation.

115      The test for liability for breach of a fiduciary obligation is different, although a single course of conduct may give
rise to liability for breach of a fiduciary duty and negligent breach of contract or tort.

D. Codes of Professional Conduct

116      The conduct of lawyers is regulated by the law societies of which they are members. Alberta has the Law Society
of Alberta Code of Professional Conduct which outlines general principles, rules and commentary on various aspects of
a lawyer's conduct. These prescriptions are enforced by the governing body, provide some evidence of customary norms,
and outline responsibilities owed. In Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.), Mr. Justice La Forest explained
at 425 that "[t]he rules set by the relevant professional body are of guiding importance in determining the nature of the
duties flowing from a particular professional relationship."

117      These customary norms may be seen as implied terms of the retainer, part of the standard of care to be expected
of a prudent practitioner, and may help to determine the content of a fiduciary duty. However, despite some overlap,
professional responsibility and civil liability remain two separate matters. Conformity or nonconformity with an ethical
rule may influence a court's determination of whether a fiduciary or negligent breach has occurred, but such breaches
are distinct from breaches of the applicable code of professional conduct.

5. Issues

118      Mr. Adeshina impugns the conduct of his two sets of litigation counsel, alleging negligence, breach of contract
and failure to fulfill fiduciary duties.

119      The allegations against Mr. Power and the Litwiniuk Defendants will be addressed separately from the allegations
against Mr. Steinfeld and the McLeod Defendants. A detailed review of the arguments, facts and findings will be
canvassed under the specific allegations to which they relate.

6. Conduct of the Litwiniuk Defendants

120      The Plaintiff initially made numerous allegations against Mr. Power claiming that he failed in his obligations by
advising the Plaintiff to terminate his employment at Calgary Transit, that he mishandled the Plaintiff's dispute with the
Plaintiff's own insurers, and that he submitted inadequate and dated material at the JDR. These allegations were not
pursued in final argument nor could they have succeeded.

121           The only outstanding claim against Mr. Power is an allegation that he breached contractual and tortious
obligations, as well as fiduciary duties, by disclosing the existence of the consultation with Mandel & Associates by
making a claim for the Mandel Fee in the bill of costs submitted at the JDR. The burden of proof is on Mr. Adeshina
to establish that Mr. Power breached the standard of care expected and that his actions caused recoverable loss.
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122      Mr. Power testified that it was his practice and the preference of many JDR justices to include a bill of costs in
the JDR material as it provides necessary information concerning settlement. The reference to Mandel & Associates in
the bill of costs was not inserted in error. Mr. Power chose to include the cost of the consultation as he believed it was a
reasonable and recoverable expenditure. He was seeking to maximize recovery for his client, knowing that disbursements
were the financial responsibility of his client under their contingency fee agreement. He was also of the view that the
information was "cloaked" by the confidential and without prejudice nature of a JDR and under the separate rubric of
litigation privilege. The bill of costs bore no notation that it was a draft, that it was presented for a JDR, or that it was
a confidential or privileged document.

A. Was Mr. Power Negligent for Including the Mandel Fee in the Bill of Costs as a Reasonable and Recoverable Cost?

123      The Plaintiff argues that the Mandel Fee ought never to have been part of the bill of costs as it was not a reasonable
expense and it disclosed privileged information without the consent, and to the detriment, of Mr. Adeshina.

124      It is clear that certain costs claimed by the Plaintiff in the bill of costs were in dispute. After the JDR, the Defence
wrote to Mr. Power on May 12, 2005 and took issue with various aspects of the bill of costs, including the Mandel Fee.

125      Any dispute about such costs would have been determined under Rule 601(1), with the court having the discretion
to award costs, including disbursements. The test for whether a disbursement is a recoverable cost is whether it was a
reasonable and proper expense at the time it was incurred. Rule 600(1)(a)(ii) expressly recognizes as recoverable "[t]he
charges of accountants, engineers, medical practitioners or other experts for attendance to give evidence and, if the court
so directs, the charges made by such persons for investigations and inquiries or assisting in the conduct of the trial".

126      In deciding whether an expense is "reasonable" or not, the courts view the matter through the eyes of the counsel
making the expenditure and in light of the problem facing counsel when the expenditure was made: Petrogas Processing
Ltd. v. Westcoast Transmission Co. (1990), 105 A.R. 384 at 394 (Alta. Q.B.), per O'Leary J.

127      Case law supports the proposition that a court may grant costs for expenditures for experts even where the expert
is not called to testify at trial. In Nova, an Alberta Corp. v. Guelph Engineering Co. (1988), 89 A.R. 363 (Alta. Q.B.), aff'd
(1989), 100 A.R. 241 (Alta. C.A.), add'l reasons (1990), 102 A.R. 350 (Alta. C.A.), leave to appeal to S.C.C. ref'd (1990),
110 N.R. 319 (note) (S.C.C.), the plaintiff argued that the defendants could only recover disbursements for experts who
actually gave evidence at trial. In that case, the defendants made a claim for fees and expenses paid to a total of 41
experts, although only 11 experts were called to give evidence at trial. The Court held that the defendants were entitled
to recover as disbursements all fees and expenses paid to the experts retained by them. Similarly, in Davidson v. Patten,
2005 ABQB 521, 381 A.R. 6 (Alta. Q.B.) , aff'd 2008 ABCA 65 (Alta. C.A.), 425 A.R. 186 (Alta. C.A.), a witness fee was
allowed despite the fact that only the expert's report was admitted into evidence. The court noted that such matters are
not to be determined with the benefit of hindsight and stated: "Looking back, the expense seems unnecessary but at the
time it was incurred it was reasonable to first consult with these experts."

128      In MacCabe v. Westlock Roman Catholic Separate School District No. 110, 1999 ABQB 666, 243 A.R. 280 (Alta.
Q.B.) at para. 109, Justice Johnstone outlined factors to be considered when assessing the reasonableness of a claimed
disbursement in a previous negligence action and relied upon the following statement of Leggatt J. in Morrissette v.
Smith (1990), 39 C.P.C. (2d) 30 (B.C. S.C.):

[the] Test was whether, at the time the expense was incurred, it was a proper disbursement in the sense of not being
extravagant, negligent, mistaken or the result of excessive caution or excessive zeal, judged by the situation at the
time when the expense was incurred.

129      Whether the neuropsychological testing by Mandel & Associates, which did not result in the production of a
written report, was a recoverable expense and therefore, correctly included in the bill of costs, depends on whether it was
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a reasonable expense at the time it was incurred. From Mr. Power's perspective the Plaintiff's earning capacity was at
issue, and it was important to have an expert address this key factor.

130      While there is evidence that the Defence refused to pay the Mandel Fee, there was no evidence about the standard
practice followed by counsel when submitting a bill of costs. Assuming that the court is entitled to view the matter from
the standpoint of a justice charged with the exercise of discretion, the Mandel Fee could easily have been seen as an
investigation or inquiry which would assist in the conduct of the trial and as a necessary cost in order to determine
the extent of the Plaintiff's damages. A court could conclude, based on the jurisprudence, that this was a reasonable
disbursement within its discretion to award.

131      There is therefore, no evidence on which to find that Mr. Power was either necessarily wrong or negligent in
the opinion he formed that the Mandel Fee was a recoverable disbursement and should be included in the bill of costs
submitted at the JDR.

B. Was the Bill of Costs Confidential because it was Tendered in the JDR?

132      Mr. Power was of the view that the bill of costs was protected and could not be used to the prejudice of his client
because it was provided in the confidential context of the JDR. He also believed the Mandel Data was subject to litigation
privilege. Whether the bill of costs was tendered in confidence depends in part upon the nature of the JDR process.

133      The case at bar raises two issues that relate to the confidentiality of the JDR process. The first is whether Mr.
Power's assessment that the bill of costs would be seen as confidential because it was submitted in a JDR was correct, an
error of judgment or negligent. This will be addressed in this section. The second issue is the use, if any, that can be made
of the documents and discussions from the JDR in this professional negligence action. This separate, second question
will be addressed in a subsequent section.

i. The Nature of the JDR Process

134      There is no doubt that the JDR process is confidential. Anything that is said at the JDR conference cannot be
used for any other purpose in the subsequent litigation.

135      The Court of Queen's Bench Guidelines for Judicial Dispute Resolution state at para 8:

8. The process is confidential. Statements made by counsel or by the parties are confidential and without prejudice
and cannot be used for any purpose or referred to at trial, should the matter proceed to trial. After judicial dispute
resolution, all briefs, submissions, notes and papers in the judge's possession will be destroyed.

136      The Guidelines recognize that settlement negotiations are confidential and privileged and that communications
with a view to settlement are inadmissible in any subsequent proceedings. Other portions of the Guidelines state that
JDR judges are prohibited from hearing subsequent trials or applications regarding the issues dealt with at the JDR,
without the consent of the parties. The JDR judge is prohibited from speaking about the JDR with the trial judge if
the suit goes to trial. The JDR judge is effectively disqualified from any non-JDR involvement in the case, especially
the trial. The JDR judge is not compellable as a witness. After the JDR, all briefs, submissions, notes and papers in the
possession of the JDR judge are to be destroyed. These rules are intended to protect each party's position from being
compromised by being divulged to a subsequent trial judge, should the JDR process fail to result in a settlement and
the matter proceed to trial.

137          Justice John A. Agrios's work entitled, A Handbook on Dispute Resolution for Canadian Judges, Version 2.9
(updated in February, 2005) outlines at p. 12:

The conference is confidential. A non-binding opinion may be given but, if given, it cannot be used for any purpose.
The JDR Judge will not speak about the JDR with the trial Judge if it goes to trial. Anything that is said at the
conference is secret and cannot be used for any other purpose. ...
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138      A number of Alberta decisions confirm that matters divulged in a JDR are confidential and privileged.

139      The Alberta Court of Appeal described the confidentiality of the process succinctly with the statement: "what
happens in a JDR, stays in the JDR": see N. (L.) v. M. (S.), 2007 ABCA 258, 412 A.R. 232 (Alta. C.A.), per Berger J.A.,
Conrad J.A. concurring, at para. 40. McFadyen, J.A., dissenting, was of the view that this statement was too broad, but
only because it could be interpreted to protect even those JDR communications which are abusive or unprofessional:
see paras. 90-91 and 93.

140      Public policy favors the settlement of disputes and JDRs are a form of settlement conference authorized under
Rule 219 of the Alberta Rules of Court.

141      The concept of judicial mediation rests on the following six elements: the presence of an impartial mediator; the low
cost of participating, the lack of prejudice in the event of failure; the voluntary nature of the process; the confidentiality
of the process; and speediness.

142      The JDR process is confidential in order to encourage candour. By allowing the litigants to freely communicate,
without concern that what they say or what the judge says at the JDR will be communicated outside of those proceedings,
the litigants are encouraged to work towards a fair settlement of the issues between them. In Varga v. Sihvon, 2001 ABQB
276, 288 A.R. 1 (Alta. Q.B.) the Court stated at para. 49:

In order to encourage candor it is usually agreed, albeit tacitly, that the process will be kept confidential. The litigants
need have no concern that what they or the judge say at the JDR will ever be communicated to the trial judge if
the matter proceeds to trial.

143      The case law extends confidentiality to documents tendered at the JDR, like the bill of costs in the case at bar,
to induce settlement. In J.W. Abernethy Management & Consulting Ltd. v. 705589 Alberta Ltd., 2005 ABCA 103, 367
A.R. 38 (Alta. C.A.) at paras. 10-12, the Court discussed the history of JDRs and stated that they are seen as a form of
settlement conference that are within the jurisdiction of the Court of Queen's Bench to conduct. The Court ruled that it
was improper for the parties to offer evidence, in a subsequent proceeding, as to what had previously been communicated
during a JDR, at para. 40:

... The parties agreed that the mediation process, including any submissions, offers and settlement discussions would
be confidential, no record would be kept, and statements made and documents produced in the JDR would not
be admissible into evidence for any purpose. ... Accordingly, it would be improper for the parties to address their
settlement negotiations in these proceedings. Even if they could, neither the chambers judge nor this Court would
have access to the materials necessary for an independent assessment.

144      There was no evidence of any customary approach taken by prudent practitioners in respect of the submission of
a bill of costs at a JDR that was different from the understanding, analysis and actions of Mr. Power. More protective
practices could be imagined, such as Plaintiff's counsel disclosing only the total amount of the bill of costs in the JDR
brief and providing a detailed accounting of actions undertaken only after settlement had been reached, or perhaps
marking or stamping each page submitted as "Without Prejudice", "Confidential" or "Privileged."

145          However, that is not the measure. I find that Mr. Power was correct, and not negligent, in his approach or
conduct. The bill of costs submitted at the JDR was implicitly submitted on a without prejudice basis, was cloaked in
confidentiality, and could not be used to the prejudice of his client in the action. It is also likely that the bill of costs was
protected by settlement privilege at common law: see John Sopinka, Sidney N. Lederman & Alan W. Bryant, The Law
of Evidence in Canada, 2d ed. (Toronto: Butterworths Canada Ltd., 1999), at para. 14.207.

146      My finding that the bill of costs was confidential and could not be used in the litigation for which it was prepared
does not address or answer the separate question of whether this protection was lost as a result of the mandates of other
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rules of law, procedure or principle, in particular Rule 217. Rule 217 creates its own separate obligations of disclosure.
Whether Mr. Power was obliged to disclose the Mandel Data when the Defence served the Litwiniuk Defendants with
the Hollinshead Report and requested all like reports, or whether it continued to be cloaked with litigation privilege, will
be fully canvassed in a later section. However, the answer to this second question does not impact on my conclusion that
Mr. Power was not negligent in including the Mandel Fee as a disbursement in the bill of costs submitted at the JDR.

ii. Conclusion on Liability

147      In conclusion, the action against Mr. Power is dismissed. There is no evidence that he breached the standard of
care to be expected of a prudent lawyer in the circumstances.

7. Conduct of the McLeod Defendants

148      The McLeod Defendants were second counsel hired by Mr. Adeshina because he was not pleased with what Mr.
Power had negotiated for him after the JDR. Their retainer commenced around September 2005. Mr. Steinfeld and Mr.
Kantor worked very hard to prepare this matter for its September 5, 2006 trial date.

149      In the Amended Statement of Claim the Plaintiff states that the McLeod Defendants breached their contractual
agreement, standard of care and fiduciary duty by:

a. failing to research the requirements of the law and act accordingly;

b. failing to advise the Plaintiff of all material facts concerning his case or ensure that the Plaintiff had a full
and complete understanding of his case to enable him to make decisions in his own best interests;

c. failing to claim privilege over privileged information or, alternatively, failing to appeal a court order directing
the Plaintiff to disclose such privileged information when facts supporting such privilege could have been
established;

d. recommending and concluding a settlement imprudently and without care for the ultimate benefit of the
Plaintiff;

e. recommending and concluding a settlement when they knew or ought to have known that the settlement was
not in the best interests of the Plaintiff.

150      Based on the evidence and argument, these alleged breaches are best organized under the following headings: the
handling of the Mandel Data; the settlement; and loyalty and confidentiality.

A. Handling of the Mandel Data

151      Many issues arise in respect of the Mandel Data. The Plaintiff alleges negligence in failing to be aware of the Mandel
Data earlier; failing to reasonably research, prepare and advocate on the Plaintiff's behalf before the chambers justice
who ordered the data disclosed; and in failing to appeal the chambers justice's order to disclose. The Plaintiff argues that
these alleged breaches caused or materially contributed to the Plaintiff accepting an unreasonably low settlement.

i. When the McLeod Defendants Learned of the Existence of the Mandel Data

152      The Plaintiff argues that Mr. Steinfeld was negligent in not learning sooner that the Mandel Data existed. Mr.
Steinfeld and Mr. Kantor admitted that they were unaware of the Mandel testing until August 2006, when it was brought
to their attention by Mr. Muller, counsel for the Defence.

153      There were at least four references to the Mandel Data on the Litwiniuk file transferred to and in the possession
of the McLeod Defendants: the bill of costs in the May 2005 JDR brief mentions Mandel & Associates and Mr. Steinfeld
acknowledged having read that brief; the list of disbursements sought by and paid to the Litwiniuk Defendants upon
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transfer of the file to the McLeod Defendants included the Mandel Fee; the letter from the Defence to the Litwiniuk
Defendants written after the JDR informing them that the Defence would not pay for certain disbursements, including
the Plaintiff's attendance at Mandel & Associates; and approximately four pages of handwritten notes on the Litwiniuk
file referring to messages and conversations with Dr. Berendt from Mandel & Associates.

154      Mr. Steinfeld candidly admitted that these references were missed by him and that he bore responsibility for Mr.
Kantor, who was assigned the file review, also missing them. In cross- examination Mr. Steinfeld stated:

I'm not passing the buck. The buck stopped with me. Mr. Cantor [sic] was given a responsibility to do. He made
an error, I made an error in reviewing the bill. The buck stops with me. I'm not here making excuses or blaming or
pointing the finger. But when you have a client, you know, you expect the client to be open with you. When you're
talking about the client giving you information, I expect the client to give me full information. And that would
be something that would be very important for me, as a client's lawyer, to know. What doctors they've seen, what
testing they've had done, the results of those things. And he — until we confronted him with it, he never breathed
a word about it (Transcript, page 151, lines 5-13).

155      There is a dispute as to whether Mr. Adeshina ever informed the McLeod Defendants that he attended at Mandel
& Associates for testing. Mr. Steinfeld testified that despite numerous questions and conversations on related issues, Mr.
Adeshina made no mention of such testing.

156      In cross-examination Mr. Steinfeld stated that he believed that Mr. Adeshina had chosen not to inform him of
the Mandel Data. Mr. Steinfeld described his client as a bright and sharp person who was highly knowledgeable about
and engaged in his litigation. He believed that Mr. Adeshina would have known that if Mr. Steinfeld was told about
the Mandel Data he would have investigated further and that Mr. Adeshina may have feared that such an investigation
would have reduced the chances of the McLeod Defendants taking on the file. When, in August 2006, Mr. Steinfeld
eventually confronted Mr. Adeshina with his discovery of the Mandel consultation, Mr. Adeshina was said to have had
a very good recollection of having undergone this testing and the problems he experienced with it.

157          Mr. Adeshina testified that he informed Mr. Steinfeld at their initial meeting of the existence of the Mandel
Data. I do not accept the evidence of Mr. Adeshina on this point. Mr. Steinfeld would have remembered and acted upon
information of this significance. Mr. Steinfeld's memo to file of June 2005 contained a thorough explanation of perceived
risks, but it made no mention of what would have been regarded as important information when assessing whether his
firm could improve the Plaintiff's position and should accept this new retainer.

158      There is therefore, an acknowledged failure by the McLeod Defendants to appreciate the existence of the Mandel
Data before it was drawn to their attention in August 2006 and a failure on the part of the Plaintiff to disclose such
information.

a. Was this Oversight Negligent?

159      The burden of proof lies on the Plaintiff to establish that this failure was not merely an error of judgment, but
amounted to actionable negligence.

160      The Plaintiff did not present any expert evidence regarding what a reasonable prudent lawyer would have done,
not only in the circumstances of this act of alleged negligence, but also in the circumstances of all the alleged wrongful
conduct of which the Plaintiff complains. That places this court in a most difficult position. Whether the Defendants'
conduct is framed in negligence or as a breach of a promise to act professionally, competently and with due care, this
court is being asked to first establish the requisite standard of care as well as the more traditional question of determining
whether the Defendants' conduct fell below that standard.

161      While the Law Society of Alberta Professional Code of Conduct may provide some evidence of the requisite
standard of care, the words of the Code are often general and open ended. Expert evidence would have assisted this court
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in setting the standard by giving definitions, context and customary norms about what was expected. Expert evidence
may have also be useful in determining whether the standard, once set, had been breached.

162      The Plaintiff argues that judges are well placed to set the standard of care for litigators on the basis that law is our
shared discipline, judges were once lawyers and were subject to the same professional obligations as lawyers, and judges
see lawyers perform daily and are therefore, uniquely placed to assess lawyers' competence.

163          The McLeod Defendants argue that there are only certain limited matters that this court can assess in this
personal injury trial and they include judging the credibility of the plaintiff, evaluating the potential effectiveness of
cross examination, considering the import and value of fanciful projections of loss typically found in economic reports,
quantifying the loss if the matter had settled or proceeded to trial, considering the nature of the JDR and the role of
a JDR judge, and considering that no two judges would assess credibility and evidence in the same way. The McLeod
Defendants submit that a judge should not set the requisite standard of care by which the practice of a lawyer is to be
judged without expert evidence.

164      Counsel for the Litwiniuk and McLeod Defendants ask me to dismiss all the allegations involving negligence,
because there is no evidence of the standard of reasonable care in like circumstances.

165      The leading case in Alberta about the necessity for expert evidence is Kelly. There, the majority of the Alberta Court
of Appeal ruled that it was not always necessary to call expert evidence in every medical malpractice case. The Court
agreed that expert evidence should be provided where the negligence involves a technical issue on which the court needs
guidance from experts, but it was divided on the nature of the issue before it and whether such evidence was required.

166      Conrad J.A. characterized the issue as one based on general negligence and not medical negligence ruling that the
issue was whether there had been negligent misrepresentations by doctors, which was found to be a non-technical issue.
In such a case, expert evidence was not required, because the issues revolved around the interpretation of a request for a
medical-legal report by the plaintiff's lawyer. This was a matter of interpretation of documents and of assessing whether
reasonable care was taken in replying. Conrad J.A. ruled that as this is routinely undertaken by judges, there was no
need to hear expert evidence as to whether the physicians took reasonable care to ensure that their statements were true
and not misleading. A trier of fact could determine how to reasonably interpret what the plaintiff's lawyer had requested
when asking for a medical-legal report, what a reasonable understanding of the response would be, and whether the
physicians had been careless or negligent in predicting full recovery without warning of the risk of infertility. While an
existing standard practice relating to disclosure was a factor to be considered, common sense and a consideration of all the
relevant evidence was all that was required to determine whether the physicians had made negligent misrepresentations:
at paras. 128-129 and 133-134.

167      Fruman J.A.dissenting, ruled that an important issue in the case was the probability that a patient would develop
a particular condition or complication. This kind of information was technical medical information that was generally
beyond the knowledge of the trier of fact and therefore required expert evidence: Kelly at paras. 287-298 and 315.

168      In Morris v. Jackson (1984), 34 R.P.R. 269 (Ont. H.C.), at para 109, the court ruled that a judge who has been both
a barrister and a solicitor can and may determine a legal malpractice case without the benefit of expert legal opinion.
However, in that case the court was provided with expert legal opinion on some of the issues before it. Further, unlike
the case at bar, Morris dealt with legal conduct involving the provision of investment advice and acting on both sides
of mortgage transactions where the land secured was worth less than the amount of the mortgage granted by the client.
The dividing line between an error of judgment and legal negligence or breach of fiduciary duty is clearer in such cases
than in cases of alleged substandard advocacy: see also MacCulloch v. McInnes Cooper & Robertson, 2001 NSCA 8, 189
N.S.R. (2d) 324 (N.S. C.A.), at paras. 40-43.

169      In almost all other cases cited to me, the party alleging professional negligence against a lawyer tendered expert
evidence on the standard of care to be expected by a reasonably competent lawyer in like circumstances.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457527&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457527&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984191073&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984191073&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342079&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342079&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 31

170      In Rivait v. Monforton, 2007 ONCA 829 (Ont. C.A.), aff'g [2005] O.J. No. 4693, the Ontario Court of Appeal upheld
the trial judge's decision that the lawyer had not fallen below the standard of care required of a reasonably competent
lawyer conducting settlement negotiations. The plaintiff alleged that her lawyer had settled her personal injury claim too
soon and for too little. At trial, the plaintiff called an expert on the standard of care to be expected.

171      In Barlot v. Dudelzak, 2005 ABQB 793, 390 A.R. 26 (Alta. Q.B.), the plaintiff put forward expert evidence in the
field of real estate and foreclosure law. An expert report was tendered into evidence without the author being called as
a witness, and the defendants called no evidence to contradict such evidence.

172      In the Ontario Court of Appeal decision in Gauvreau v. Paci, [1996] O.J. No. 2396 (Ont. C.A.) leave to appeal
to S.C.C. ref'd (1997), 220 N.R. 400 (note) (S.C.C.) (S.C.C. June 19, 1997), the only evidence called on the issue of the
standard of care was that of two solicitors whose evidence was restricted to their own practice and who had an interest
in the outcome of the litigation. The Court of Appeal ruled that to succeed in the action, the plaintiff had to call expert
opinion evidence as to the standard of care of a reasonably prudent solicitor in the Sault Ste Marie area. This was not
done, and the court reversed the judgment below.

173           In Henderson, the issue was whether a lawyer ought to have consulted or called an expert in a civil case. A
Saskatchewan lawyer of twenty years' experience in civil litigation gave opinion evidence as to what was required from
a lawyer in the defendant's position.

174      The comments of Southin, J.A. from the British Columbia Court of Appeal in Zink v. Adrian, 2005 BCCA 93,
37 B.C.L.R. (4th) 389 (B.C. C.A.), are informative. While agreeing with the result, this Justice was troubled because the
plaintiff did not call any expert evidence, and the defendant made no point of this omission at trial or on appeal. In such
a case "the judge was his own expert" and at paras. 43-44 the following caution was given:

But it does seem to me that in cases of alleged negligence by a solicitor, judges can only rarely make such a finding
in the absence of expert evidence as to the standard of a competent solicitor conducting the business in question.

The judge can only properly do so, in my opinion, if the matter is one of "nontechnical matters or those of which an
ordinary person may be expected to have knowledge". See Anderson v. Chasney, [1949] 2 W.W.R. 337 at 34l (Man.
C.A.). There is an underlying reason - the expert witness can be cross-examined with a view to showing he knows
not whereof he speaks. But the parties have no means of discrediting a judge's implicit assertion that he knows the
proper way to conduct a certain kind of legal business.

175      Expert evidence is not the only available source of relevant information, but there are serious risks to a plaintiff
who fails to tender expert evidence on the standard of care expected. The plaintiff always and ultimately carries the
burden of proof and non-technical matters are limited. While it is true that a court remains free to accept all, part, or
none of an expert's testimony, evidence on standard of care is informed by those currently engaged in the enterprise at
issue. Their opinions are tested by cross examination. In my view courts should be restrained and cautious about setting
the standard of care absent such evidence.

176      Despite this, I have determined that, while open to me, it would not be appropriate to dismiss all negligence-based
arguments simply on the basis that the Plaintiff has failed to present expert evidence on the standard of care. Instead, I
use these general principles and observations in respect of each specific allegation raised.

177      In turning to this particular allegation of negligence, I do not believe that the court should set the standard of care
about when and what second counsel should know or understand about the contents of a transferred file. The evidence is
that a full review of the file was to be conducted by dividing the work between two lawyers; being Mr. Steinfeld and Mr.
Kantor. They both missed the references to the Mandel Data. This was an error, but absent expert evidence of the effort,
knowledge and insight required of a reasonably competent lawyer, it is not possible to conclude that a prudent lawyer
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could not reasonably have made this mistake. These matters appear to fall outside the type of notorious or undisputed
fact for which judicial notice may be taken or the type of non-technical matters on which a judge may set the standard.

178      However, if I am wrong and the standard can be set absent expert evidence, second counsel should be held to
no lesser a standard than first counsel. While there are particular issues and practical difficulties concerning the transfer
of information, second counsel stands in the shoes of first counsel, and the client relies upon the successor with at least
equal trust. Lawyers may allocate work between themselves, but each must work with care and someone ought to be
ultimately responsible for the whole of the client's case.

179      The only other relevant evidence before the court on the standard of care is that of Mr. Muller, who took over
the Defence from his colleague and only "discovered" the reference to the Mandel consultation on August 3, 2006. His
predecessor on the file had actual knowledge of the matter from the JDR brief and wrote a letter objecting to the Mandel
Fee in May, 2005, which customarily would have been on the Defence file. As second counsel from the same firm, Mr.
Muller also failed to either become aware of or appreciate the significance of this information.

180      In the case at bar, three of the references to the Mandel consultation concerned billing and a proposed settlement,
which never materialized. It is somewhat more understandable that a lawyer reviewing a file would not appreciate the
significance of such material. However, a reasonable and prudent lawyer would have grasped the significance of, and
investigated further, the four pages of handwritten notes on the Litwiniuk file about the Mandel consultation. These
notes spoke of an assessment of their client and directly questioned his credibility in strong terms. If that is the appropriate
standard then there was an absence of due care and attention by the McLeod Defendants in this regard.

b. What Loss, if any, Flowed from this Breach?

181      To recover damages, a plaintiff must establish on a balance of probabilities that the breach of the standard of
care caused recoverable loss.

182      Assuming, but not finding, that the McLeod Defendants were negligent, no recoverable loss appears to flow from
not knowing about the Mandel Data earlier.

183      The Mandel Data existed, regardless of when the McLeod Defendants became apprised of this fact. Both the
Litwiniuk Defendants and the McLeod Defendants asserted privilege over this Data. The Litwiniuk Defendants did not
detail the Mandel Data in the Affidavit of Records and believed it to be confidential, because it was presented in the
context of a JDR and was the subject of litigation privilege. When the Defence first sought the Mandel Data in August
2006, the McLeod Defendants asserted privilege and defended the Chambers Application, arguing against disclosure.

184      Disputes concerning privilege normally arise when a party seeks access to certain materials and it is denied. The
holder of contested information tends to respond, and does not control whether, when or how the applicant will seek
disclosure. In the case at bar, the Defence knew of the Mandel Data from the time of the JDR in May 2005 and only
chose to seek disclosure in August 2006. Only when disclosure was refused by the McLeod Defendants did the Defence
make the Chambers Application, which was defended by the McLeod Defendants. A disclosure application may never
have been made, and it was not negligent for the McLeod Defendants to wait and see what steps the Defence would
take to advance their position.

185      In argument, when counsel for the Plaintiff was asked what reasonable lawyers would have done differently had
they known about the Mandel Data earlier or from the outset, counsel submitted that there would have been more time
to devise a strategy to deal with the Mandel Data and that Mr. Adeshina could have been tested for a second time in the
hope that different circumstances may have resulted in a better effort and improved results.

186      Mr. Steinfeld admitted that they would have had more time but argued that there would have been no qualitatively
superior trial strategy than the one they had formulated in the three weeks available between the production order and
the start of the trial.
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187      In cross examination, when asked whether the prejudice of having three weeks to deal with the Mandel Data
created an extraordinary prejudice to his client, Mr. Steinfeld responded:

Well, no, I wouldn't agree that the prejudice was extraordinary. We had discussed it with Mr. Adeshina. We'd given
him the options. He was anxious to have the trial heard. We had adopted a strategy that we thought we could deal
with the late production of this information and the report. Ultimately it's for the trial judge to decide what goes
in or not (Transcript, page 159, lines 18-22).

188      There were many parts to Mr. Steinfeld's strategy. He worked quickly to retain Dr. Selland to call into question
the reliability of the testing done by Mandel & Associates, seeking to undermine the report expected from Dr. Braxton-
Suffield, the neuropsycologist to whom the Mandel Data was ordered produced. Mr. Steinfeld planned to proffer the
testimony of Mr. Adeshina that he was taking medication at the time of the testing, that he fell asleep during some of the
testing, and that there was no supervisor watching him take the test and making clinical observations to help place his
scores in context. Dr. Selland was scheduled as a rebuttal witness to provide an expert opinion on the limitations of such
testing and how Mr. Adeshina's medication, depression, and injuries, as well as the challenges of cross cultural testing,
could have combined to produce the questionable results obtained. In her view it was necessary to clinically observe the
person taking the test and a diagnosis of malingering could not be made simply from the Mandel Data. She also thought
that there were indications of a brain injury but noted that Mandel & Associates had not done any testing for memory.

189      This would have been supported by the evidence of Dr. Oluwadario, a treating psychiatrist, whose expert report
indicated that he would have made similar comments and critiques.

190      At trial, Mr. Steinfeld planned to object to the admission of the Braxton-Suffield Report on the basis it was late and
did not comply with the time limits imposed under Rule 218. He did not anticipate that he would succeed but believed that
he would be supplied with some remedies in terms of a possible adjournment to allow him to obtain rebuttal evidence.

191         The multi-pronged strategy devised within the shortened time frame was as effective as could be expected in
the circumstances, and it has not been shown to be below any defined standard of care for meeting the introduction of
damaging evidence in a trial.

192           In relation to the alleged lost opportunity to have Mr. Adeshina retested, the fact is that Mr. Adeshina did
undergo other vocational assessments after the Mandel consultation, and Mr. Steinfeld intended to introduce these
assessments as evidence as part of the Plaintiff's case. Dr. Earle conducted vocational testing of Mr. Adeshina but did not
use the same tests as Mandel & Associates, whose tests had inbuilt checks for effort and veracity. Dr. Earle's report was
favourable to Mr. Adeshina and was a key part of the strategy developed to combat the Mandel Data. After production
of the Mandel Data was ordered, the McLeod Defendants also asked Dr. Earle to comment on the limitations in the
methodology employed by Mandel & Associates and to explain why the testing Dr. Earle conducted was more accurate
and reliable. Mr. Steinfeld was also aware that there were risks associated with any retesting as there was something
called the "practice effect" that arose when a test was redone, and that it may have been referred to by the Defence to
undermine any improved test results.

193         The matter is further complicated by the following factors. First, is the failure of Mr. Adeshina to bring the
Mandel testing to the attention of the McLeod Defendants. The retainer establishes mutual obligations, and the ability
of a lawyer to perform competently can be adversely affected by a client's lack of candour. Lawyers rely upon their clients
to provide full and accurate information. Missing the notes on the Litwiniuk file becomes more understandable when one
also considers the fact that Mr. Adeshina failed to inform Mr. Steinfeld about the Mandel consultation. The McLeod
Defendants were not looking for that information and when read, its significance may have been evaluated in the context
of the client's non-disclosure. The failure of Mr. Adeshina to provide full disclosure to the McLeod Defendants has to
be weighed in determining whether Mr. Steinfeld's failure to know about the Mandel consultation caused Mr. Adeshina
any loss. Mr. Adeshina may have partially or wholly contributed to any such loss by failing to disclose the fact that he
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had been tested by Mandel & Associates when the McLeod Defendants expressly asked him what treatment providers
he had seen.

194      Second, when asked what he would have done if he had known about the Mandel Data earlier, Mr. Steinfeld
testified that if he had learned of it during his initial meeting with Mr. Adeshina he would have likely recommended that
Mr. Adeshina accept the previous formal offer of $275,000 and would likely not have taken Mr. Adeshina's retainer.

195      Third, even if Mr. Steinfeld had become aware of the Mandel Data earlier, he believed that it was a "like report"
that he would have been obliged to disclose under Rule 217(7). He would therefore, have informed the Defence about the
Mandel Data when he became aware of it. In such a case, both parties would have had the material for a longer period
of time, and while Mr. Steinfeld would have had more time to develop a strategy, the Defence would also have had more
time to determine how it impacted on their case. If the Defence had received the Mandel Data from Mr. Steinfeld when
he took over Mr Adeshina's file, the Defence may not have increased its formal offer, either at all, or to the same extent.
The Defence did in fact increase its formal offer from $275,000 in June 2005 to $388,000 on August 8, 2006, but it did
so before it had obtained the Mandel Data, although it knew the Data existed.

196      In conclusion, I find that the Plaintiff has not proved on a balance of probabilities that the acknowledged oversight
of the McLeod Defendants, in failing to focus on the references to the Mandel consultation on their file, amounted to
conduct which fell below that of a prudent practitioner exercising reasonable care in similar circumstances. Even if I had
found that the McLeod Defendants' conduct fell below the required standard of care, which I do not, the Plaintiff has
failed to prove, on a balance of probabilities, that any loss resulted from this oversight. Although I do not have to decide
the issue, had any such loss been proven, I would have attributed some or all of the responsibility for such loss to the
Plaintiff as a result of his failure to disclose this important information to his counsel.

ii. Disclosure Request and the Chambers Application

197           The hearing took place in morning chambers on August 16, 2006, and production of the Mandel Data
was ordered. The Plaintiff asserts many acts of alleged negligence, but the gravamen of the argument is that if the
McLeod Defendants had performed competent research, preparation and advocacy, the Chambers Justice would not
have compelled production of the Mandel Data.

198      The application was advanced by the Defence under Rule 217(7). My review of the relevant law and facts suggests
that a lawyer preparing to defend a production application would be required to turn his or her mind to three issues.

199      First, did Rule 217(7) compel disclosure of the Mandel Data? This depends upon the consideration of many sub-
questions. Foremost is the interpretation of Rule 217, after its amendment in 1999.

200      Second, even if the conditions for disclosure under Rule 217 were satisfied, the Chambers Justice retained discretion
to grant or withhold production. The Chambers Application was heard on August 16, 2006, and a five-week trial was
to begin September 5, 2006. A court would be very interested in the timeline of key events such as how and when did
the Defence first learn of the Mandel consultation; what reason, if any, existed for any delay in making the application;
what potential prejudice would the Plaintiff suffer if disclosure was ordered; whether any such prejudice could be offset
by costs; and whether trial time would be lost if production was ordered.

201      Third, the Defence learned of the reference to the Mandel Data from a bill of costs produced in the confidential
context of the JDR held in May 2005. What bearing, if any, did this fact have on production?

202      By way of overview the written materials presented by Mr. Steinfeld at the Chambers Application addressed some
of the issues under Rule 217. He testified that he chose to focus oral argument on delay and not on the interpretation
of Rule 217 or the fact that the bill of costs arose from a JDR.

a. Assessing Advocacy
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203      The Plaintiff asks this court to fashion and apply the standard of care for a lawyer in morning chambers and to
determine what a reasonable hearing justice would likely have done if the matter had been argued competently.

204      The Plaintiff put forward no expert or independent evidence on the standard of care to be employed by a prudent
lawyer in a contested chambers application in relation to research, preparation or advocacy. The Plaintiff argues that
the court is an expert in advocacy, seeing all levels of proficiency and manner of styles, and that the court can therefore,
set the relevant standard of care. The McLeod Defendants argue that it would be improper for the court to do so; while
the court has experience hearing arguments and assessing their persuasiveness, that is a step removed from the strategic
considerations that have to be made by a lawyer making decisions about what to emphasize when.

205      As a general proposition it is difficult to measure the reasonableness of advocacy. The result obtained cannot be
determinative. The object is persuasion and the process is interactive and evaluative. Numerous strategic considerations
are at play, and decisions must be made quickly and in real time. Such decisions are not to be judged with the benefit
of hindsight: see the trial court decision in Rivait at para. 50.

206      Morning chambers carries its own context and challenges. Lawyers know or ought to know that they will be
relied upon to prepare their case with care and present it with competence within the allotted twenty minutes, although
these time limits are not always respected or enforced. Restricted time limits require a thorough understanding of the
materials and clarity and brevity of expression.

207      An advocate is expected and relied upon to follow customary practices and common expectations around research,
evidence, and the presentation of argument. There is an expectation that the lawyer knows the law and the case he or
she is presenting. A competent lawyer is expected to prepare thoroughly, marshal available facts and applicable legal
principles, and put forward arguments in support of his or her client's position.

208      The Plaintiff's counsel tried to narrow the inquiry to Mr. Steinfeld's oral argument only, based on the assertion
that the Chambers Justice did not have time to read any of the materials before him. There was no evidentiary basis for
this assertion, and it does not accord with chambers practice. While justices sitting in morning chambers do not generally
have advance access to the filed materials, it is expected and common practice to have been directed to and/or to have
read any notice of motion and affidavits filed in support during the allotted time. The conduct of a lawyer is therefore
to be measured against all arguments and evidence advanced, and not merely what was said at the chambers hearing.

b. Arguments in Relation to Rule 217(7)

209      The application for the production of the Mandel Data was taken under Rule 217(7). Rules 217 (7) to (9) stated:

(7) The party causing the examination to be made

(a) shall, upon request, deliver promptly to the party examined or his solicitor a copy of a detailed written
report of the examining medical practitioner setting out his findings and conclusions, and

(b) is, upon request, entitled to receive promptly from the party examined a like report of every examination
previously or thereafter made of the physical or mental condition of that party resulting from the injuries
sustained.

(8) If a party refuses to deliver a report, the court may order delivery, and if the medical practitioner refuses to make
the report in writing the court may make such order as it considers proper, one of the provisions of which may be
the exclusion of the evidence of the medical practitioner if his testimony is offered at trial.

(9) On application, the Court may make any order or give any direction it considers necessary to limit or curtail an
examination that the Court considers excessive.
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210      Dr. Hollinshead, an orthopaedic surgeon, conducted a defence medical examination (DME) on Mr. Adeshina
at the request of the Defence. Dr. Hollinshead was a "duly qualified medical practitioner." On October 20, 2004, the
Defence sent the expert report of Dr. Hollinshead to the Litwiniuk Defendants as required under Rule 217(7)(a). Upon
delivery of Dr. Hollinshead's expert report, the Defence also requested the Litwiniuk Defendants to provide the Defence
with "all copies of like reports of every examination previously made of the physical or mental condition of the Plaintiff
resulting from the injuries sustained..." pursuant to Rule 217(7)(b).

211      Dr. Berendt, who worked at Mandel & Associates and conducted Mr. Adeshina's testing, was a neuropsychologist.
Under the definitions in Rule 217(11) he was a "health care professional" and not a "duly qualified medical practitioner".
Rule 217(7)(a) referred only to the delivery of the report from the Defence "medical practitioner", and Rule 217(7)(b)
required delivery of all "like reports".

212      Did the delivery of the Hollinshead Report and the Defence letter trigger an obligation to disclose the Mandel
Data? This depends upon whether the Mandel Data was a "like report"? Even if Rule 217(7) applied to Dr. Berendt
as a health care professional, there was no written report produced at the request of Mr. Power. Did the Mandel Data
and Dr. Berendt's phone messages and telephone conversations with Mr. Powell even qualify as a "report" under Rule
217(7)? Lastly, there was no intention to rely on the Mandel Data as evidence, or to proffer the professional who had
created it as an expert in Mr. Adeshina's personal injury suit. This may be significant because of the wording of the new
Rule 217(10) and general principles around privilege.

213      To understand the issues involved, a brief overview of the history and interpretation of Rule 217, its amendment
in 1999, and the state of the jurisprudence in August 2006, when the Chambers Application was heard and decided, is
provided. What emerges from this discussion is that Rule 217 is poorly drafted, and the case law interpreting the Rule is
unsettled. The scope and intention of the 1999 amendments have not been interpreted by the Alberta Court of Appeal,
and the old jurisprudence is of limited assistance.

c. The History of Rule 217

214      Prior to the enactment of Rule 217, in a personal injury case, the defendant had no access to evidence relating to the
plaintiff's medical condition prior to trial. Historically, a plaintiff's right to dignity and personal privacy overwhelmed
the defendant's right to discover the nature and extent of the plaintiff's personal injuries. A plaintiff in a personal injury
suit was not required to submit to a medical or any other type of examination of the defendant's choosing: Petersen v.
Shepard (1985), 58 A.R. 240 (Alta. Q.B.) at paras. 8-9.

215      Defendants were also denied access to the evidence of a plaintiff's own expert medical examiners. Such evidence,
having been created in contemplation of litigation, was privileged and confidential and did not have to be disclosed to
the opposing party until the plaintiff's medical examiner was called as a witness in the trial.

216      This practice of keeping evidence hidden from the other party until trial was sometimes referred to as "trial by
ambush" as the defendant had no way of discovering the severity and cause of the plaintiff's injuries: Petersen at paras.
7-9.

217      Rule 217 was introduced and gave the court two important ways to address the unfairness of trial by ambush.
First, it gave the court the authority to order a personal injury claimant to submit to an examination by a duly qualified
medical practitioner of the defendant's choosing, the process referred to as either a defence medical examination (DME),
or an independent medical examination (IME).

218      Second, Rule 217(7) removed the privilege that would otherwise apply to a personal injury claimant's own medical
expert reports and required that they be disclosed to the party opposite: Kachkar v. Attwell (1990), 106 A.R. 130 (Alta.
Q.B.). Prior to the enactment of Rule 217, such reports were protected from disclosure under "litigation privilege" or
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"solicitor's brief privilege", being documents created in contemplation of litigation: Andre v. Wiebe, 2000 ABQB 946, 284
A.R. 378 (Alta. Q.B.) at para. 7, citing Jaworski v. Wilkinson (1966), 60 D.L.R. (2d) 377 at 385 (Man. Q.B.).

219      A plain reading of Rule 217(7) suggests that a personal injury claimant's obligation to produce a 'like report' is
conditional upon: 1) the opposing party having caused the claimant to submit to a DME; 2) the opposing party obtaining
and delivering a detailed written report of the examining "medical practitioner" to the claimant or his or her solicitor;
and 3) the claimant possessing or subsequently obtaining a "like report".

220      The purpose of Rule 217 is to put the parties in a personal injury action "on a basis of equality, as nearly as may
be, and to make available to the court the fullest appraisal of the injuries complained of, and the consequence of such
injury": Jaworski at para. 3; Petersen at para. 10; Lyons v. Khamsanevongsy (1997), 207 A.R. 385 (Alta. Q.B.); Stuive v.
Provident Life & Accident Insurance Co., 2005 ABQB 51, 378 A.R. 163 (Alta. Q.B.).

221      As the personal injury claimant's medical condition is at the very heart of a personal injury action, fair and honest
disclosure to the opposing party promotes both informed settlement and the best evidence at trial: Taub v. Noble (1964),
[1965] 1 O.R. 600 (Ont. H.C.); Stuive.

222      Rule 217, as it was initially enacted, stated:

217(1) In any action brought to recover damages or other compensation for or in respect of personal injury
sustained by any person, the court may order that the person in respect of whose injuries, damages or
compensation are or is sought shall submit to be examined by a duly qualified medical practitioner.

(2) The examination shall be at the expense of the party seeking it.

(3) The court may order a second examination or further examinations upon such terms as to costs as may
be deemed proper.

(4) The medical practitioner conducting the examination may ask the person being examined questions relating
to his medical condition and medical history and the person being examined shall answer the questions but
subject to the foregoing the medical practitioner shall not interrogate the person being examined.

(5) The person to be examined may nominate a medical practitioner to be present during the examination.

(6) If the person to be examined consents in writing, or failing this consent, if the court so directs, the examining
medical practitioner may in a proper case take, and have analyses made of, samples of blood or body fluids
of the person being examined and have other tests made recognized by medical science including, without
restricting the generality of the foregoing, X-ray pictures, electro-cardiograms and electro-encephalograms.

(7) The party causing the examination to be made

(a) shall, upon request, deliver promptly to the party examined or his solicitor a copy of a detailed written
report of the examining medical practitioner setting out his findings and conclusions, and

(b) is, upon request, entitled to receive promptly from the party examined a like report of every examination
previously or thereafter made of the physical or mental condition of that party resulting from the injuries
sustained.

(8) If a party refuses to deliver a report, the court may order delivery, and if the medical practitioner refuses
to make the report in writing the court may make such order as it considers proper, one of the provisions of
which may be the exclusion of the evidence of the medical practitioner if his testimony is offered at trial.

d. Before the 1999 Amendments Rule 217(1) and 217(7) Applied Only to a"Duly Qualified Medical Practitioner"
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223      The reach of Rule 217 was narrowed as a result of the courts' interpretation of the phrase "duly qualified medical
practitioner" in Rule 217(1) as referring exclusively to a person qualified to practice medicine, in other words, a medical
doctor: Blackburn v. Kochs Trucking Inc. (1988), 86 A.R. 321 (Alta. Q.B.); Carifelle v. Griep (1989), 35 C.P.C. (2d) 15
(Alta. C.A.); Bilinski v. Wangerin (1993), 147 A.R. 211 (Alta. Q.B.); Tat v. Ellis (1994), 155 A.R. 390 (Alta. C.A.); Flores
v. Sabiston, 1998 ABCA 187, 219 A.R. 73 (Alta. C.A.); Babyn v. Patel, 1998 ABQB 1068, 239 A.R. 377 (Alta. Q.B.); and
Stirling v. Mangembulude (2000), 272 A.R. 184 (Alta. Q.B.).

224      For the most part and at the outset the courts also ruled that other Alberta Rules of Court could not be interpreted
as giving a defendant the right to have a plaintiff examined by professionals other than medical practitioners. Both
Rule 4 allowing the use of rules by analogy, and Rule 218 giving the court authority to order a court-appointed expert,
were rejected as alternatives to Rule 217 in most cases: Blackburn at para 18; Bilinski at paras. 13-14. There were some
exceptions. The testing by a professional other than a "duly qualified medical practitioner" could be ordered if the medical
practitioner required the professional's testing and assessment for "the purpose of aiding a medical practitioner in arriving
at his diagnosis and prognosis": Blackburn, at para 10. That jurisdiction was to be exercised with care: Tat at para. 15,
per Kerans, J.A.

225      The narrow interpretation given to the phrase "duly qualified medical practitioner" did not always advance the
purpose of Rule 217, which was to put the parties to a personal injury action on a level playing field in terms of having
access to information related to the claimant's personal injuries. As a result, the courts began increasingly to rely on their
inherent jurisdiction to ensure a fair trial as a means of forcing a claimant to submit to an independent examination by
professionals other than medical practitioners, or as a basis for staying the action if the claimant failed to consent to such
an examination: Parenteau v. Courtesy Corner Tourist Service Ltd. (1993), 146 A.R. 241 (Alta. Q.B.); Bilinski; Babyn.

226      The case law was unclear and remains unclear as to whether an examination should be ordered if the claimant
did not intend to call similar evidence to support his or her case. Initially, the court's inherent jurisdiction was exercised
sparingly, and confined to ordering a claimant to be examined by a professional other than a medical practitioner only
if the claimant intended to advance his or her case by proffering the evidence of a like professional: Parenteau at para.
14; Bilinski at para. 24; Babyn ; Sichkaryk v. Futto (1999), 247 A.R. 169 (Alta. Q.B.); Vergara v. Stuart-Como (1995), 166
A.R. 306 (Alta. Master). In the 1998 decision in Flores, the Court of Appeal quashed an order of the trial court ordering
a DME of the plaintiff by a psychologist where the plaintiff did not seek damages for psychological harm and there was
no evidentiary foundation for such an order.

227      The courts could and still can order a DME by a medical practitioner under Rule 217(1), simply on the basis that
the claimant has commenced a personal injury action against the defendant. In Lyons, the Court ruled that in making
the decision about whether or not to order a party to submit to an DME under Rule 217(1), the fact that the party was
not intending to call an expert of that type was not determinative. While the court in Lyons was dealing with a further
examination by a duly qualified medical practitioner (a rheumatologist) under Rule 217(1), the principle in that case was
extended to apply to examinations by professionals who were not medical practitioners.

228      In the 2000 decision in Stirling, Moore, C.J.Q.B. acknowledged that Rule 217(1) did not give the court authority
to order the plaintiff to undergo a functional capacity evaluation by a physiotherapist, applying earlier jurisprudence
restricting such an examination to that of a medical practitioner. However, Chief Justice Moore ordered that such an
examination could be granted under the court's inherent jurisdiction to ensure a fair trial. Counsel for Stirling argued
that the court's inherent jurisdiction to grant such an order was confined to circumstances where the plaintiff intended to
rely on such a professional by offering that professional's opinion as evidence. Although the court agreed that the weight
of authority tended to favour that interpretation, the court ruled that there were situations where it could and would
grant such an order despite the fact that the plaintiff did not intend to adduce like evidence: see also Baker v. Yacyshen,
1999 ABQB 844, 253 A.R. 373 (Alta. Q.B.).

e. 1999 Amendments in Relation to "Health Care Professionals"
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229      In 1999, Rule 217 was amended, inter alia amending Rule 217(2) and adding Rules 217(9) to (11) as follows:

(2) An examination under subrule (1) or (10) is to be at the expense of the party seeking it.

. . .

(9) On application, the Court may make any order or give any direction it considers necessary to limit or curtail an
examination that the Court considers excessive.

(10) If the plaintiff has been examined or assessed by a health care professional of the plaintiff's choice who will
or may be proffered as an expert, the Court may order that the plaintiff be examined or assessed by one or more
health care professionals of the defendant's choice.

(11) In subrule (10), "health care professional" means

(a) a duly qualified medical practitioner;

(b) a person licensed, certified, registered or regulated in Alberta, whose practice includes the assessment,
diagnosis or treatment of a person's physical or mental condition or capacity;

(c) a person licensed, certified, registered or regulated in a jurisdiction outside Alberta

(i) whose practice includes the assessment, diagnosis or treatment of a person's physical or mental
condition, and

(ii) who is given leave by the Court to conduct the examination or make the assessment sought under
subrule (10).

230          These amendments were intended to overcome the limitations of existing case law and widen the ambit of
persons who could perform a DME of the plaintiff. They gave the court the authority to order a plaintiff to submit
to an examination by a "health care professional". A medical practitioner is one of the three categories included in the
definition of "health care professional".

231      After the amendments, and at the present time, a court could order a DME by a duly qualified medical practitioner
under both Rules 217(1) and (10). The conditions for ordering an examination by a health care professional under Rule
217(10) were more restrictive than those under Rule 217(1). To order a DME by a medical practitioner under Rule 217(1)
all that was required was that the claimant had commenced an action claiming personal injuries. A DME by a health
care professional who was not a medical practitioner could only be ordered under Rule 217(10) "if the plaintiff has been
examined or assessed by a health care professional of the plaintiff's choice who will or may be proffered as an expert."
If the Defence had wanted to obtain an order requiring Mr. Adeshina to attend for a vocational assessment by a health
care professional of their choosing they would have had to do so under Rule 217(10), but they did not follow this course.

232      The main issue in the case at bar is in respect of the interpretation of Rule 217(7). The issue arises because when
Rule 217 was first introduced it dealt with two matters: Rule 217(1) granted the court authority to order a claimant
to submit to a DME by a medical practitioner of the defendant's choosing; and Rule 217(7) compelled the claimant
to disclose all "like reports" obtained by the claimant. The 1999 amendments only addressed the first issue, being the
authority to order a DME by a health care professional. The 1999 amendments did not amend Rule 217(7), which dealt
with the second issue, namely, when a claimant could be compelled to disclose otherwise privileged reports prepared by
health care professionals of the claimant's choosing.

233      Before the 1999 amendments, the only DME that could be ordered under Rule 217 was one by a "duly qualified
medical practitioner". The term "like report" in Rule 217(7), despite the wide wording in (7)(b), was interpreted as



Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 40

referring exclusively to the reports of other "duly qualified medical practitioners": Naistus v. Huculak, 1998 ABQB 263,
221 A.R. 52 (Alta. Master). The terms "reports" and "medical practitioners" as used in Rules 217(1) to (6) were interpreted
by the Alberta courts to mean reports and examinations by "duly qualified medical practitioners". It was a natural
extension of Rule 217(7)(b) to interpret the phrase "like report" as also referring to the reports of "duly qualified medical
practitioners": Sichkaryk at paras. 25 to 26. Thus, without the 1999 amendments, the delivery of Dr. Hollinshead's Report
to the Plaintiff would not have triggered an obligation by the Plaintiff to supply the Defence with its report from a
psychologist such as Dr. Berendt.

234      The issue became more complex after the 1999 amendments expanded the court's authority to order a DME by
a "health care professional" as well as a "duly qualified medical practitioner" but did not change the wording of Rule
217(7) dealing with when a personal injury claimant was obliged to produce "like reports". The issue before the Chambers
Justice at the Chambers Application on August 16, 2006, and before this court, was whether the 1999 amendments were
to be interpreted as requiring personal injury claimants to produce their reports from health care professionals who were
not medical practitioners despite the fact that Rule 217(7)(a) continued to speak only of the delivery of a defendant's
report from its examining "medical practitioner" and Rule 217(7)(b) continued to refer to "like reports" to those delivered
under Rule 217(7)(a). Only part of the Rule was amended, and this left unaddressed the issue of whether personal injury
claimants were now compelled to produce reports from all of their health care professionals despite the fact that the
Defence had only to provide such claimants with the report of one of its medical practitioners.

235      The issue raised in the case at bar was therefore, how to read Rule 217(10) and (11) with the rest of Rule 217,
especially Rule 217(7). Did the delivery of the Defence's expert report from Dr. Hollinshead, a surgeon and medical
practitioner, trigger Mr. Adeshina's obligation to produce expert reports from a health care professional, namely, Dr.
Berendt, who was not a medical practitioner?

236           It is not easy to search for the intent of the drafters of Rules when they have expressed none. On the one
hand, the wording of Rule 217(7) remained the same and the drafters are presumed to know how that subrule had been
interpreted. Rule 217(7) continues to speak only of a "medical practitioner" and "like reports". The amended Rule creates
two categories of treatment providers, being medical practitioners and health care professionals. "Medical practitioner"
continues to be used in subrules (1)(4)(5)(6)(7)(a) and (8). The definition of "health care professional" in Rule 217(11)
carves out a distinct category of persons, but it does not make all health care professionals into medical practitioners.
Indeed it does the opposite. Setting up a category of health care professionals who are duly qualified medical practitioners
under Rule 217(11)(a) reinforces the interpretation that there are some health care professionals who are not; namely
those in Rules 217(11)(b) and (c). Under generally accepted principles of statutory interpretation words convey meaning.
Different words are generally intended to convey different meaning, and the lawmakers are not presumed to speak in
vain. There were many ways to say that Rule 217, in all its parts, applied equally to health care professionals and duly
qualified medical practitioners. Instead, the definition of "health care professional" is expressly confined to Rule 217(10).
Rule 217(10) creates a second, distinct regime for ordering a DME by a health care professional that depends upon
whether the plaintiff has been examined by a health care professional who will or may be proffered as an expert.

237           On the other hand, the drafters may simply have presumed that Rule 217(7) would apply to health care
professionals mutandus mutandi. Textually there is a subject matter link between Rules 217(7) and 217(11)(b) as both
speak of the "physical or mental condition" of the injured party. This alternative interpretation promotes increased
disclosure and is supported by the same sound policy reasons underpinning the introduction of Rule 217. The
amendments expanded a defendant's right to obtain information about a personal injury claimant's physical and mental
condition or capacity by granting the court authority to order a plaintiff to submit to a DME by health care professionals
who include, but are not restricted to, medical practitioners. Although the amendments did not also expressly expand a
defendant's right to compel the production of the plaintiff's reports from all health care professionals under Rule 217(7)
(b), this reading accords with a purposive interpretation of the amendments and Rule 217 as a whole. Both types of
reports address one of the central issues in a personal injury trial, namely, the claimant's physical and mental condition
and capability resulting from the injuries sustained. The purpose of Rule 217 is to require a personal injury claimant to
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provide the party opposite and the court with this information, as it bears on the very heart of the claim. A purposive
interpretation supports the conclusion that the 1999 amendments were intended not only to compel a personal injury
claimant to submit to a DME by health care professionals, but were also intended to compel such claimants to produce
all like reports from all health care professionals whom they had consulted.

238          The jurisprudence interpreting Rule 217 after the 1999 amendments was limited. In Lehner v. Maritime Life
Assurance Co., 2006 ABQB 346, 399 A.R. 371 (Alta. Q.B.), an insurer applied to have the insured undergo a DME. The
court found that although Rule 217 did not apply, as this was not a personal injury action, Rule 4 allowed Rule 217 to be
applied by analogy. The plaintiff was ordered to submit to a DME by a psychiatrist, applying Rule 217(1) by analogy, as
she had been examined by one. However, the evidence did not establish that the plaintiff had been examined or assessed
by a psychologist, and as such, there was no basis to apply Rule 217(10) by analogy, to order her to submit to a DME
by a neuropsychologist of the defendant's choice.

239      The Defence application, taken in morning chambers, raised these complex questions and this background must
be considered in determining the issues in the case at bar.

f. The Chambers Application

240      Mr. Muller was seeking an order to compel production of the Mandel Data and/or the production of a report
based on the Mandel Data. He argued that Mr. Adeshina was obliged to disclose the Mandel Data.

241      Mr. Muller told the Chambers Justice that Mr. Steinfeld was not the first counsel on the file and that Mr. Steinfeld
did not arrange for the Mandel assessment. Mr. Muller stated: "This matter only came to light, to my attention, on

August 3 rd  in reviewing a draft bill of costs that was provided by prior counsel, noticed a disbursement to Mandel and
Associates for $1,850.": page 2, line 15. Mr. Muller explained that he raised the matter of the Mandel Data with Mr.
Steinfeld on August 4, 2006, and Mr. Steinfeld knew nothing about it.

242      They were both in court without knowing the precise type of assessment conducted by Mandel & Associates. Mr.
Muller's research indicated that it was likely a vocational assessment, as this form of assessment was a large part of the
practice of Mandel & Associates and that Mr. Adeshina had been sent to them in respect of his personal injury claim.
Neither counsel knew exactly when the Mandel assessment was conducted.

243         Mr. Muller informed the court that the matter was set to proceed to trial. He argued that the court had the
authority to order the production of raw data, or even to compel the production of a report and cited Radiuk v. Halabi,
[1994] A.J. No. 1298 (Alta. Q.B. [In Chambers]) and Petersen in support.

244      Mr. Muller set out the central issue in a clear manner, namely, that they had served a report from a medical
practitioner, and they were requesting data from a non-medical, health care professional. Mr. Muller explained the
interpretative difficulties with Rule 217(7) as applied to neuropsychological testing, referred to case law both for and
against his position, and argued for disclosure. Mr. Muller relied upon numerous authorities, including, Jacobson v.
Sveen, 2000 ABQB 215, 262 A.R. 367 (Alta. Q.B.), and Stuive, which he argued supported production. He distinguished
Sichkaryk, one of the cases Mr. Steinfeld was intending to rely upon, on the basis that it was decided before the 1999
amendments and was therefore no longer good authority. He claimed that Rule 217(7) was wider after the amendments.

245      As he appeared to be reaching the end of his review of his authorities, Justice Germain reminded Mr. Muller that
the time he was taking approached special chambers application time and that there were many others waiting. While
Mr. Muller concluded his remarks shortly after this comment, he nevertheless was permitted to take the lion's share of
the available time.

246      Mr. Steinfeld's time was more limited. He noted that Mr. Muller had referred to the cases that he had brought
to argue, and as a result, he did not present them to the court. He explained that he had taken over the file about one
year ago. He argued that he intended to call Dr. Earle for the purposes of addressing the plaintiff's vocational capacity.
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He claimed that the Defence had been in possession of Mr. Earle's report for quite some time, that the Plaintiff was
not intending to call Dr. Mandel or rely in any way on his assessment, and that if the Defence had wanted their own
vocational assessment the Rules permitted them to seek one. He distinguished the Leaner case on the basis that the
Plaintiff was not calling Dr. Berendt, and that under Rule 217(10) that was crucial.

247      The following portion of the transcript from the Chambers Application is important, at page 21, lines 5-23:

Mr. Steinfeld: Now, he's had the report from Dr. Earle for a long time, never been any request for any examination

by a like specialist or expert by the defendant. The — just before a trial, trial starting December 5 th  [sic], he's now
requesting some data of an assessment that was performed by Mandel and Company some time ago. I don't know
when, I've never seen the data, we've never spoken to him.

The Court: Well, shouldn't we be fair about that, counsel? He understands he is supposed to get disclosure in
a civil litigation of all of these attendances, and he did not get that disclosure. He had to ferret it out of a bill
of costs which I understand he recently received only.

Mr. Steinfeld: No, I think he's had that bill of costs for quite some time. I don't know. I — yeah, I — we took
over the file a year ago and I think the bill of costs he's referring to was the one that came out of previous
lawyers' records. So —

248      Mr. Steinfeld's main argument before the Chambers Justice was that the Defence had had the reports that the
Plaintiff would be relying upon for a long time and this was an eleventh hour request for information from someone
whom the Plaintiff was not intending to rely upon.

249      The Chambers Justice questioned Mr. Steinfeld about trial by ambush and whether the Defence was also entitled
to see the soft underbelly of the Plaintiff's case and not merely what the Plaintiff chose to put forward from his "dream
team of experts".

g. The Decision of the Chamber's Justice

250      The Chambers Justice ordered disclosure and the following is an excerpt from the reasons starting from p. 24:

. . .

The dispute here is that Mr. Adeshina apparently at some point in the past went to a group of psychologists, I
believe, neuropsychologists, and an assessment of some sort must have been conducted because former legal counsel
received a bill for $1,850 for that service. Mandel and Associates Limited has not produced to current counsel
for Mr. Adeshina nor have they produced to the defendants, of course, or a defendant expert their report, their
assessment, or even their raw data.

The Rules of Court taken collectively, and forgetting Rule 217 as a specialized rule, generally have as the thrust of
civil litigation that it must be based on full disclosure. That is where the compass of the Court points. Rule 217 is
simply an augmentation of that full disclosure allowing special rules to relate in the case of examinations.

While the heading of the Rule is entitled in Part 4 "Medical Examinations", there has been in recent amendment to
the Rules a more liberal and more practical view taken to the type of people who can conduct examinations. And
from a practical point of view it seems to me that the intention of "Health Care Professional" inserted in Subsection
(11) of the Rule recently was an indication by the draftsman to expand the ambit of the disclosure recognizing the
useful information that is obtained from professionals on the fringe of the, what we would call a traditional medical
process.

In this particular case, I also have the conflicting issue of fairness. Rule 217 is a discretionary rule. I cannot fault
defendant's counsel because he learned of this report only in August, but the reality is the plaintiff is ready to go
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to trial now. The trial has been set for September. So I propose to exercise my discretion in making a ruling that
permits disclosure but that is modified somewhat.

251      The modification referred to in the last paragraph of the above excerpt was in relation to the costs of the report.

h. Allegations of Negligence

252      The Plaintiff alleges that Mr. Steinfeld was negligent in how he approached and argued against production and
that his breaches resulted in the granting of an incorrect and unreasonable production order. The Plaintiff claims Mr.
Steinfeld "threw" the application based on his personal belief that Rule 217(7) mandated disclosure, that he was confused
and argued Manitoba law rather than Alberta law, that he conducted inadequate research, and that his advocacy fell
below the requisite standard of care on Rule 217 due to his choice to focus on the delay in bringing the application rather
than the law surrounding Rule 217.

i. Mr. Steinfeld's Personal Assessment of Rule 217(7)

253      Before this court, Mr. Steinfeld testified that based upon his research and experience, he formed the view that
the Plaintiff was obliged by law to disclose the Mandel Data under Rule 217. He believed that the policy pendulum had
swung in favour of fuller disclosure in personal injury cases. He read the wording and purpose of Rule 217 to mean that
when Ms. Hohls, acting for the Defence, served the Hollinshead Report and requested like reports under Rule 217(7)
(b), Mr. Adeshina was bound to disclose the existence of the Mandel Data from that time forward.

254      Mr. Steinfeld testified that:

... And my understanding of the rule and how the courts were applying it is that if at that time our client had
undergone any type of examination, physical or mental, that that information was to be provided to the defence.
And my view was that included the raw data of a neuropsychologist that it had to be provided to another
neuropsychologist for interpretation (Transcript, page 33, lines 1-5).

255      Under this view, Mr. Steinfeld would have been obliged to produce the Mandel Data by September 22, 2005 at
the latest, which is when his firm stepped into the shoes of Mr. Adeshina's former counsel, the Litwiniuk Defendants.
If this was the case, he reasoned it would not matter that the existence of the Mandel Data became known at a JDR,
because the Data was independently producible under Rule 217.

256      Based on his understanding of the law, Mr. Steinfeld admitted that he believed that the application was lost before it
started, that the result would not be a good one, and that he faced an "uphill battle" in arguing against production. Thus,
he expressed to this court his personal reservations concerning the intellectual force and likely success of the position he
was advocating during the Chambers Application.

257         The Plaintiff argued that Mr. Steinfeld's defeatist attitude led to a "pathetic" argument before the Chambers
Justice, and Plaintiff's counsel suggested in final argument that Mr. Steinfeld "threw" the application. There is simply no
evidence to support any suggestion that Mr. Steinfeld deliberately lost the motion.

258      Regardless of his own view of the law Mr. Steinfeld argued, in his client's interests, against production. When
first asked by the Defence to disclose, he wrote refusing production and claiming privilege. His refusal forced the issue
to a hearing. He filed materials opposing the application, including an affidavit, and argued against disclosure at the
hearing. When asked in cross examination whether his personal beliefs about the potential success of the application
meant that he didn't try very hard he replied:

I wouldn't say I didn't try very hard, Mr. Poole. I thought that legally we're not on strong footing. I made what I
thought, in addition to the affidavit material, what I thought would be the best argument available and it wasn't
successful (Transcript, page 168, lines 32-34).
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259      The Plaintiff's argument on this point also fails to appreciate the critical distinction between a lawyer's personal
opinion and a lawyer's professional obligations. In an action alleging negligent advocacy, the focus should be on whether
the lawyer advanced a competent argument and not on what he or she personally thought the law was or the result would
be. Daily, lawyers are called upon to advance positions that may or may not accord with their own assessment of the
jurisprudence or the merits. Lawyers are retained to speak for others and are to put forward the best case possible for
their clients, within the limits of the law and ethics. The key issue in the case at bar is whether the client's position was
advanced with due care.

260      The focus therefore needs to be on the competency of Mr. Steinfeld's advocacy rather than on his personal beliefs.

j. Did Mr. Steinfeld Confuse Alberta and Manitoba Law

261      Plaintiff's counsel suggested that Mr. Steinfeld was labouring under the misapprehension that Alberta law was
the same as that of Manitoba, where Mr. Steinfeld had spent much of his professional career. Mr. Steinfeld had been the
counsel in Jobes v. Zolinski (1999), 134 Man. R. (2d) 302 (Man. C.A.), wherein he had litigated the rule about disclosure
in personal injury cases through three levels of courts, with disclosure being ordered by the Manitoba Court of Appeal.
It was suggested that this court could infer that Mr. Steinfeld employed the Manitoba legal principles when formulating
his view of Alberta Rule 217. There is no evidence that Mr. Steinfeld was confused about which rule or law governed.
Indeed, a reasonable inference from the Manitoba cases provided is that Mr. Steinfeld was prepared to appeal a decision
involving disclosure when it was merited and he was so instructed.

k. The Level of Research on Rule 217

262      The reasonably competent lawyer is not required to know and retain in memory all of the law regarding a particular
legal issue. Rather, a lawyer is required to have sufficient knowledge of the fundamental principles related to the legal
services being provided to alert him or her to further points to be researched: MacCulloch at para. 39 citing Central &
Eastern Trust Co. v. Rafuse (1986), 75 N.S.R. (2d) 109 (S.C.C.).

263      Mr. Steinfeld had an articling student conduct legal research under the supervision of Mr. Kantor. She found
case law, wrote a brief memorandum and provided both to Mr. Steinfeld. There was no evidence that this did not qualify
as competent research. The research memorandum articulated the key issues on Rule 217, found relevant authority and
noted up the cases.

264      Mr. Steinfeld testified that he read the memorandum and legal research supplied to him and prepared his own
handwritten notes of what he would argue at the Chambers Application.

l. Mr. Steinfeld's Knowledge of the Mandel Data at the Time of Chambers Application

265      The evidence indicates that when Mr. Steinfeld went to court for the hearing, he still did not have confirmation of
the existence of the Mandel Data or possession of the relevant file. I accept that the McLeod Defendants exercised due
diligence in the various means employed to obtain such information after they became aware of it. Mr. Kantor testified
that he contacted the Litwiniuk Defendants and Mr. Power, and that he telephoned Mandel & Associates directly. Dr.
Berendt did not have the file with him and needed to ascertain if it still existed and could be retrieved from off-site
storage. Although there was no evidence before me about the requisite standard of practice, basic prudence suggests a
lawyer should have possession of the material at the heart of a disclosure dispute before the hearing. However, in the
circumstances it was sufficient for Mr. Steinfeld to understand the nature of the information at issue and its possible
negative impact on his client's claim.

m. Mr. Steinfeld's Argument on Rule 217

266      Based on the previous review of Rule 217 and its case law, a competent lawyer would have been alive to the
following issues: as Dr. Berendt was a neuropsycologist and not a medical practitioner was any report provided by him a
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"like report"?; was the raw data a report in any event?; as there was no intention to call Dr. Berendt as an expert, was the
Mandel Data producible given the preconditions to Rule 217(10) that authorized a DME by a health care professional
only if the plaintiff had been examined by and may or would proffer the professional as an expert?

267          While the affidavit of Ms. Susan Dean, submitted by Mr. Steinfeld at the Chambers Application, contains
argument, Mr. Steinfeld knew it was part of the written record before the Chambers Justice. It stated that the McLeod
Defendants were not in possession of any report or notes, that no such report was ever ordered, and that the firm had
spoken to Dr. Berendt who had stated that he did not have immediate possession of the file and that such data and
notes may not exist. Litigation privilege was claimed over any such documentation and any resulting report. Appended
to Ms. Dean's affidavit was a copy of Mr. Steinfeld's August 10, 2006 correspondence to the Defence in which privilege
was advanced. Dr. Berendt was noted to be a psychologist and not a duly qualified medical practitioner, alluding to the
argument that the Defendant was not entitled to any report or treatment notes under Rule 217(7). The affiant stated
that Dr. Berendt had advised that his governing body would not permit him to produce raw data to Mr. Kantor or Mr.
Steinfeld and that he may only provide this documentation, if it existed, to another psychologist.

268      At the Chambers Application, Mr. Steinfeld did not argue the wording of Rule 217, litigation privilege, or that as
Dr. Berendt was not a medical practitioner, Rule 217(7) did not apply. Such matters were in the Dean affidavit before the
court and were addressed in the letter to Mr. Muller dated August 10, 2006, which was appended to the Dean affidavit.
Such arguments were, however, canvassed by Mr. Muller.

269      Mr. Steinfeld testified that he had prepared notes for a written argument but made a strategic decision to emphasize
the lateness of the request and not to press privilege and the interpretation of Rule 217. He noted that Mr. Muller was
permitted to speak for a long period and perceived that the Chambers Justice was attracted to his argument and was
leaning towards disclosure. Mr. Steinfeld testified that, at the time, he believed his best argument related to the timing
of the Defence application. He testified that he did not feel that solicitor-client privilege would carry the day. He formed
the view that arguing that the material came to light as part of a JDR would not be persuasive in light of Rule 217(7)(b).
As a result, he chose to argue on points that he thought might resonate with the Chambers Justice, specifically, that the
Plaintiff was not intending to rely on the Mandel Data as a basis for anyone's report or opinion and that the Defence
had ample opportunity to ask Mr. Adeshina to attend upon a neuropsychologist but had chosen not to, even though it
had compelled other DMEs. He also argued that the Chambers Application was late and very close to trial.

270      Even if I accept that Mr. Steinfeld's years of practice in the area of personal injury litigation make him a specialist,
there is still no evidence on the standard of care expected from a lawyer of like experience. Even if a court may articulate
the standard of care for chambers advocacy, the evidence is that the salient points were put before the Chambers Justice,
both in the filed materials and orally by Mr. Muller and Mr. Steinfeld. Mr. Steinfeld testified that he made a strategic
decision, based on his reading of Rule 217 and the unfolding of the Chambers Application up until it was his turn to speak,
that he would have little success arguing Rule 217. I cannot say that his decision was negligent. It is more likely that this
strategic decision would be the type of subjective assessment that would amount to a non-negligent error of judgment.
Part of the difficulty in conducting and assessing advocacy is taking into account that it is an interactive process in which
the advocate assesses what argument will be most persuasive both in the circumstances and in response to questions,
directions or indications from the decision maker. A competent advocate considers what may be a persuasive argument
by listening and responding to what the hearing justice says, meeting whatever concerns are expressed, and tailoring
his or her argument to respond accordingly. I cannot say that Mr. Steinfeld's failure to argue Rule 217 and privilege
orally, even if mistaken, was a mistake that would not have been made by a reasonably prudent practitioner in similar
circumstances.

271      I also accept that there was no negligence arising from Mr. Steinfeld's failure to argue that because Dr. Berendt
had provided the Litwiniuk Defendants with a verbal report of his findings based on the test results, there was no report
that could qualify as a 'like report' under Rule 217(7)(b). In Radiuk, the leading decision on this point at the time, Master
Funduk came to the conclusion that the plaintiff could not "evade the thrust" of Rule 217(7)(b) by refraining from
requesting written reports from experts who had examined the plaintiff. He ruled that it was implicit in Rules 217(7)(b)
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and (8) that the plaintiff "will request others who have examined her to provide her with a written report". He ruled that
otherwise, litigants and their counsel "would play games" by limiting their initial request to a verbal report, allowing
them to make a request for a written report only if it would be favourable to them.

272      Further, Rule 217(7)(a) mandates that the expert reports referred to under that sub-rule contain the "findings"
of the expert, and the word "findings" has been interpreted as referring to the "factual underpinnings that support an
expert's conclusions or opinions". As a result, the test protocols and the raw data of test results arising from a medical
examination, being the underpinnings of the "findings of the expert", have been ruled producible under Rule 217(7):
Andre at para. 7. Working documents underlying a Rule 218.1 report are also producible and lose their privilege when
the expert's report is admitted into evidence at trial: Chernetz v. Eagle Copters Ltd., 2005 ABQB 712, 385 A.R. 238 (Alta.
Q.B.) ; Deloitte Touche LLP v. Institute of Chartered Accountants (Alberta), 2008 ABCA 162, 433 A.R. 41 (Alta. C.A.) ;
Clark v. Rocky View (Municipal District No. 44) (1995), 171 A.R. 158 (Alta. Q.B.).

273          I find on a balance of probabilities that there was no negligence in how Mr. Steinfeld argued Rule 217. The
materials placed before the Chambers Justice, both in writing and orally by both counsel, were sufficient to raise the
salient issues and arguments.

n. Mr. Steinfeld's Argument about Delay

274      Even if Rule 217 permits disclosure, the Chambers Justice retains discretion as to whether compelled production
is warranted in the circumstances. Mr. Steinfeld's view was that the more persuasive argument rested with delay, and
he argued on that basis.

275      The affidavit presented by Mr. Muller in support of his disclosure motion was sworn by his assistant Ms. Annika
Pedersen. At paragraph 3 she averred "I am informed by Mr. Muller that on Thursday, August 3, 2006, he discovered
that the Plaintiff had included a disbursement on a Draft Bill of Costs in the amount of $1,850.00 for services rendered
by Mandel & Associates Ltd."

276      Mr. Muller had taken over the file from Ms. Hohls, who was on leave. While he may have "discovered" the draft
bill of costs on Thursday, August 3, 2006, it is clear that Ms. Hohls and Mr. Muller's firm had been in possession of
this information from the time that the Plaintiff's JDR brief was filed in May 2005. Indeed, the evidence shows that in
a letter to Mr. Power dated May 12, 2005, Ms. Hohls, writing on behalf of the firm and the Defence, asserted that the
cost for the Mandel Fee was not a reasonable disbursement.

277      The Chambers Justice turned his mind to timing and in the above quoted exchange, to repeat Mr. Steinfeld said:
"No, I think he's had that bill of costs for quite some time. I don't know. I - yeah, I - we took over the file a year ago and
I think the bill of costs he's referring to was the one that came out of previous lawyers' records."

278      This exchange shows that, when asked, Mr. Steinfeld gave a general response and did not provide the court with the
specifics of when and how the Defence first became aware of the Mandel Data. Responding at a higher level of generality
may not always be the source of comment, but in the case at bar, when Mr. Steinfeld was asked in cross examination
why he did not have the Hohls letter before Justice Germain, he admitted that "... at the time of making the application I
was unaware of this letter" (Transcript, page 170, line 18) and "... I didn't review the file" (Transcript, page 170, line 13).

279      While Mr. Steinfeld may have missed the references to the Mandel Data initially, a thorough review of the file
would have been called for to prepare for the Chambers Application. Such a review would have shown that the Defence
wrote to Plaintiff's counsel on May 12, 2005 arguing that the Mandel Fee was not recoverable. It would have given
Mr. Steinfeld information that he could have used to cross examination Ms. Pedersen on her affidavit or revealed Ms.
Hohls' May 12, 2005 letter, which could have been appended to the Plaintiff's affidavit sworn by Ms. Dean. In short,
it would have provided Mr. Steinfeld with the information necessary to fully inform the court of the facts surrounding
the Defence's delay in bringing the disclosure motion.
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280      The issue is whether Mr. Steinfeld's preparation for the Chambers Application met the standard of care of a
reasonably prudent lawyer in similar circumstances. The Plaintiff put forward no expert evidence on the standard of
care expected in these circumstances. However, this is one of the rare cases in which the court may set the standard.
The conduct necessary to meet the standard of care required to prepare for a chambers motion is conduct of a more
non-technical nature, and the standard of care can be set in the absence of expert evidence. The role of an advocate is
to marshal facts to convince. The primary pillar on which persuasion rests is preparation. The customary norm is that
counsel is expected to know both the law and the facts, and the courts and clients are entitled to rely on full preparation.
It is most unlikely that an expert would testify that a full review of a file was not expected practice, especially when a
key argument to be advanced was an allegation of Defence delay.

281      Having decided that an argument based on delay would have the greatest likelihood of success, Mr. Steinfeld's lack
of knowledge reduced the force of his position. When the argument is delay, counsel ought to be fully informed about
the relevant timeline and steps taken. Mr. Steinfeld admitted to the Chambers Justice that he did not know, when the
professional obligation was to know. The failure to know was not a slip of the tongue, poor argument or a momentary
lapse, but an admitted failure to prepare.

282      I find that Mr. Steinfeld's failure to prepare the case thoroughly, such that he did not know and could not tell
the Chambers Justice that the Defence had known about the Mandel Data since May 2005, fell below the standard of
preparation expected of a reasonably competent advocate.

o. No Mention of the Contested Information Emanating from a JDR

283      For the same reasons, Mr. Steinfeld never informed the Chambers Justice that the Defence's information about
the Mandel Data originated from a bill of costs submitted in the confidential context of a JDR. Mr. Steinfeld admitted
that he knew of no other way that the Defence could have known of the Mandel Data and the Defence affidavit traces
their knowledge of the Mandel consultation to a bill of costs.

284      It may have been that as both Mr. Steinfeld and Mr. Muller did not attend the JDR, they did not know that this
was the origin of the bill of costs. They both ought to have known by the time of the Chambers Application. While each
is an officer of the court, in an adversarial system Mr. Steinfeld had the primary responsibility to raise this argument.
How the Defence came into possession of knowledge claimed as privileged would have been an obvious line of inquiry
for a lawyer opposing a production application. Given the nature of the document, the mere possession of the Plaintiff's
bill of costs by the Defence before trial should have raised questions around settlement privilege.

285      This lack of knowledge related to an absence of preparation and fell below the standard expected of a reasonably
competent advocate.

p. What Loss, if any, was Caused by This Breach?

286      The burden of proof is on the Plaintiff to establish that the negligence of the McLeod Defendants caused him
recoverable loss. In cases where professional negligence has led to a missed limitation period or the preparation of an
invalid document, the result is that a particular benefit is not secured. In such cases, the link between negligence and its
resulting loss are more readily traceable. When the professional negligence involves substandard advocacy, cause and
effect are not always as clear. In chambers advocacy, even able argument may fail to convince and judicial decision
makers have an independent obligation to consider the law and the merits of a case. In the case at bar, this obligation
was rendered much more onerous by the fact that Rule 217 was poorly drafted and that the law interpreting it was both
undeveloped and unsettled.

287      To succeed on the issue of causation the Plaintiff must establish that "but for" the negligence of the McLeod
Defendants, the Chambers Justice would not have ordered the Mandel Data to be produced. Had the Chambers
Application been unsuccessful, the Mandel Data would not have been produced, the Braxton-Suffield Report would
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not have been prepared, and it could not have had any bearing on the settlement or the amount that could have been
recovered had the matter gone to trial. On the other hand, if the Defence disclosure application would have been
successful even if the origin and the length of the Defence's possession of the Mandel Data been made clear, then the
Plaintiff has not succeeded in proving causation.

288      In determining what the decision would have been, who is the decision maker? Is it the Chambers Justice who
heard the motion, this trial justice, the judicial equivalent of the reasonable person, or what this trial justice reasons the
Court of Appeal would likely have decided if an appeal was taken? Does the standard of review have a bearing?

289      In my view it is not possible or respectful to guess what the Chambers Justice would have decided if the facts and
law presented by Mr. Steinfeld had been different. I must put myself in the shoes of a reasonable chambers justice hearing
the application at the time and determine what would have been reasonably decided if, in addition to the materials
available, the chambers justice had been told specifically that the Defence had known about the Mandel consultation
from a JDR in May 2005. Whether a disclosure order would have been granted depends upon an assessment of the
correct interpretation of Rule 217 and what would have been a reasonable exercise of discretion based on the law and
the facts at the time.

290      I find that the result would have been no different, production would have been ordered and, at most, the Plaintiff
may have been granted an adjournment of the trial and/or costs. I come to this conclusion because, if Rule 217 required
disclosure of the Mandel Data, any arguments around delay and the fact that the source of the Defence's information
was a JDR hearing would have carried much less weight and had a minimal impact on the decision.

q. My View of Rule 217(7)

291      Jurists disagree about the interpretation of Rule 217, a Rule that has earned its reputation as being poorly drafted.
Textually there is a gap between Rules 217(1), (7), (10) and (11), and it is not clear whether it should be filled by more
disclosure or more privilege. The main divide on Rule 217 is between those who believe the amendments to Rule 217
require production of something like the Mandel Data and those who reason that the 1999 amendments have a more
limited scope.

292      In my view a purposive reading supports more disclosure, makes the most sense, and best meets the overall goals
of both the initial Rule 217 and its recent amendments. I find that at the time of the Chambers Application, the previous
interpretation of Rule 217(7) no longer governed as the Rule itself had changed. Rules are read as a whole, and Rule 217
was to be read as a new whole with the amendments, and given a remedial interpretation. The new Rule 217 contemplated
two types of examinations: those conducted by medical practitioners, and those conducted by health care professionals
other than medical practitioners. "Every examination" in Rule 217(7)(b) was wide enough to cover both. The previous
interpretation of "like report" could not continue to prevail. Dr. Hollinshead's and Dr. Berendt's reports were alike not
because of the qualifications held by the professionals providing them but because they related to the same topic, which
was the physical and mental condition of the personal injury claimant, Mr. Adeshina. This interpretation is supported
by the fact that both subrules expressly authorize further disclosure of a claimant's physical and mental condition and
by the fact that the definition of "health care professional" in Rule 217(11) includes both medical practitioners and other
health care professionals.

293      I have considered that this interpretation strips away litigation privilege. Rule 217 is intended as an exception to
litigation privilege and exceptions are normally narrowly construed: Pinder v. Sproule (2003), 333 A.R. 132 (Alta. Q.B.).
If the intention of Rule 217(7) was to remove all litigation privilege from personal injury claimants once they have been
provided with one DME report from a defendant's medical practitioner, the drafters of the rules could have said so more
clearly, as has been done in other jurisdictions. The mischief to be avoided by Rule 217 was that defendants did not
have access to personal injury claimants for the purpose of assessing the extent and nature of their physical and mental
condition, and Rule 217 sought to balance the playing field: Alberta Law Reform Institute Consultation Memorandum
No. 12.3 for the Alberta Rules of Court Project, Expert Evidence and "Independent" Medical Examinations, online:
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Alberta Law Reform Institute <http://www.law.ualberta.ca/alri/docs/cm12-3.pdf>; and Vokes v. Backer (1996), 194 A.R.
343 (Alta. Q.B.). Compelling the production of raw data from test scores obtained by a health care professional outside
the therapeutic context, where the testing is conducted for the sole purpose of litigation, may seem removed from that
goal. As Rule 217 does not place any similar disclosure obligation on the defendant, forcing disclosure from a personal
injury claimant in such circumstances may tilt, rather than level, the playing field in favour of the defendant.

294      I have considered these arguments, but in the end, I find that given the law and the merits disclosure ought to
have been ordered, even though the McLeod Defendants' argument against disclosure based on delay and the origins of
the bill of costs in a JDR should have been stronger. I note that in a 2007 decision decided subsequent to the Chambers
Application, Justice Veit came to the same conclusion and expressed similar reservations to my own in Khanna v. Rakhee,
2007 ABQB 141 (Alta. Q.B.).

295      The case at bar places the competing values of disclosure and privilege into stark relief. The Mandel consultation
was sought by a plaintiff who initiated suit and placed his physical and mental condition at issue. At trial, Mr. Adeshina
intended to proffer the evidence of several health care professionals who had performed various forms of assessments
of his vocational abilities including those of Ms. Thompson, Ms. Brennan, Dr. Earle and Dr. Zabrodski. However, Mr.
Adeshina had also been assessed by Mandel & Associates and that assessment had produced results that would most
certainly have had a bearing on what a court may have awarded. The trial is a truth seeking process that benefits from
disclosure and should be based on the best available evidence. Individuals who suffer injuries through negligence are
entitled to recover legally recognized loss caused by the defendant's negligence, but no more. The Mandel Data was
material and relevant evidence of the nature and extent of the physical and mental injuries suffered by Mr. Adeshina.

296      In my view, the Mandel Data was a "like report"and producible under Rule 217(7) from the date the Hollinshead
Report was served and all like reports requested. This reading of Rule 217 has important consequences in determining the
issue of whether the Plaintiff has satisfied the burden of proving that the failure of the McLeod Defendants to adequately
prepare for the Chambers Application caused the Plaintiff any loss.

297      In the case at bar a report from a medical practitioner was served. I make no comment on what the result may
have been if the report served under Rule 217(7)(a) had been from a non-medical, health care professional.

r. My View of the Argument on Delay and Confidentiality

298      On causation, I conclude that even if the McLeod Defendants had been better prepared and argued that the
Defence had obtained the bill of costs from the JDR in May 2005, this would not likely have supported an exercise of
discretion against production.

299      I note that the Chambers Justice directed no further questions to Mr. Steinfeld as to when the Defence became
aware of the Mandel Data, even though he received a general answer to his question. This may indicate either satisfaction
with the general answer or resignation with counsel who said he did not know. Nor was the Defence asked about this
matter, perhaps because Mr. Muller had already said that the Mandel Data had come to his attention on August 3, 2006.

300      Given my interpretation of Rule 217, I find that the other arguments that could have been raised about the timing
of the Chambers Application would have been less persuasive. If an obligation to disclose the Mandel Data arose in
October 2004 when the Hollinshead Report was delivered and the Defence requested all like reports, then the Plaintiff
was under an independent legal obligation to produce the Mandel Data at that time. Putting myself in the shoes of a
chambers justice deciding the matter, I find, on a balance of probabilities, that an order for disclosure would have been a
proper exercise of the court's discretion. Although a chambers justice may have undertaken a different reasoning process
with the knowledge that the bill of costs had originated in a JDR and had been in the Defence's possession since May,
2005, the same conclusion is likely. Given the obligations imposed under Rule 217(7), it does not lie well in the mouth
of the Plaintiff, who failed to disclose, to argue that the Defence did not catch their failure earlier.
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301      Similarly, without knowing that the bill of costs came from a confidential JDR, the Chambers Justice was not
called upon to address the interplay between Rule 217(7) and JDR privilege. However, if the Plaintiff was obliged under
Rule 217(7) to disclose the Mandel Data when the Hollinshead Report was served in October 2004, then the fact that
the Mandel consultation came to be known in confidence at a JDR would not have aided the Plaintiff, who failed to
discharge his independent obligation to disclose the Mandel Data.

302      It is unclear from the wording of the affidavit filed by Mr. Muller in support of his application, or from Mr.
Muller's argument in the Chambers Application, what was intended by the assertion that the Mandel consultation had
just been "discovered". The wording could be seen as a purposeful parsing of language to convey a partial version of
events in order to cover up when the Defence first knew or ought to have known about the Mandel consultation in May
2005. This may have raised the red flag of sharp practice. Courts seek and need the truth, and they rely upon officers of
the court to uphold the administration of justice. The court would have been unsympathetic to a party seeking further
disclosure of evidence on the grounds that a trial is a truth seeking process, if that party had itself failed to disclose its
prior knowledge of the existence of the evidence. This may have been one of a limited number of reasons why a court
may have denied the production application in its entirety.

303      Another interpretation of Mr. Muller's affidavit evidence and assertions is that he had just learned of it or had
just discovered its significance. During trial preparation, information that previously seemed unimportant may take on
a different meaning or significance. In May 2005, Defence counsel was only concerned with whether the Mandel Fee
was a claimable disbursement in the Plaintiff's bill of costs. At that time it was possible that a report from Mandel &
Associates may have been forthcoming but was simply not available for the JDR. However, a month before trial, at
a time when all of the other Rule 218 reports had been filed, the absence of a Mandel report may have taken on new
significance. At this time, Mr. Muller was trying to put together the full picture of the case he had to meet, assessing
what he had and what was missing. It is very possible that on August 3, 2006 he discovered the reference to the Mandel
consultation or first appreciated why it was important and that this resulted in his meeting with Mr. Steinfeld on August
4, 2006 and his motion for disclosure on August 16, 2006.

304      Had Mr. Steinfeld been better prepared, the Chambers Justice could have explored which of the two interpretations
was most likely. If instead of saying "I don't know" in response to the Justice's question about when the Defence first
knew of the Mandel Data, Mr. Steinfeld had replied "May 2005", the Chambers Justice would likely have called on
Defence counsel to provide an explanation. If there was any lingering sense that Defence counsel was being cute with
the court, the application would most likely have failed.

305      However, the questions and answers necessary to reach that conclusion were not asked. It would be impermissible
speculation to guess as to what answers Mr. Muller would have given. If he had told the court that he did not intend to
mislead and that "discovery" imperfectly captured how he first understood what it meant to have a disbursement but no
report from Mandel & Associates, then it is more likely that the court would have continued to rely upon Rule 217 to
order disclosure. In the circumstances it would be most unfair to Mr. Muller, who was not before the court in this trial,
to choose the interpretation which is tantamount to an imputation of bad faith, and I refuse to do so.

306      In addition, there was no proof that the trial time for Mr. Adeshina's personal injury action would have necessarily
been lost or that an adjournment of the trial would have resulted in irreparable prejudice to the Plaintiff that could not
have been remedied through an award of costs. The most probable result of any argument based on Defence delay would
have been an adjournment and at best, but not necessarily, an award of costs: see Carifelle. In Jacobson, the Alberta
Court of Queen's Bench granted the defendant's application for a DME despite the fact that it was made after eight years
of litigation, historical evidence of the plaintiff's psychological injuries was scant and stale, the plaintiff would be required
to retain like experts for the purpose of defending herself, and the amount of work necessary for both sides to deal with
the issue might have jeopardized the trial date. I have also considered the case of Engman v. Cook, 2009 ABQB 427 (Alta.
Q.B.), in which the Rule 217 application was dismissed as production would have resulted in significant irreparable
injury to the plaintiff, in part because it pressured the plaintiff to accept an improvident settlement. If the application had
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been granted in that case, it would have delayed the trial for a second time, and the court ruled that it was not feasible
or necessary to take a "wait and see" approach. In the case at bar, similar claims are made but there was no proof that
trial time would have been lost, and I find that the evidence is that the Plaintiff did not want an adjournment of the
trial. Further, had the granting of the application resulted in the postponement of the trial, it would have been the first
potential postponement. Given these facts, it is my view that a "wait and see" approach would have been appropriate.

307      I therefore conclude that even had all the facts been provided with specificity, disclosure was supported by the
correct reading of Rule 217 and would have been both a probable and reasonable exercise of judicial discretion.

iii. Should There Have Been an Appeal of the Decision of the Chambers Justice

308      Two allegations are advanced in relation to the failure to take an appeal: first, that Mr. Steinfeld failed to seek
instructions from Mr. Adeshina about taking an appeal and second, that the decision not to appeal was negligent.

309      While failing to obtain instructions from the client about an appeal would likely be a breach of a lawyer's duties,
there is simply insufficient evidence on whether instructions were sought from Mr. Adeshina to find in favour of the
Plaintiff. Mr. Adeshina testified that an appeal was never discussed. His memory is unreliable on this point. Mr. Steinfeld
testified, and I accept, that he had gone over the implications of the Chambers Application with Mr. Adeshina on many
occasions and that Mr. Adeshina did not want to postpone or adjourn the trial as he planned to visit his mother in
Nigeria in December 2006, a trip Mr. Adeshina admitted was planned and which he did in fact take.

310      No direct questions were put to Mr. Steinfeld as to whether or not he sought instructions from Mr. Adeshina
concerning an appeal, either in chief or cross examination. The absence of evidence on this point is fatal to this allegation:
see Browne v. Dunn (1893), 6 R. 67 (U.K. H.L.).

311      In any event, Mr. Steinfeld's advice would have been that an appeal would not be successful, and it is likely he
would have recommended against an appeal. When Mr. Steinfeld was asked in chief whether he gave any thought to an
appeal of the Chambers Justice's decision he said the prospect of an appeal was considered by himself and Mr. Kantor
but was rejected on the basis that it would generate delay and was in his view "a lost cause".

312      Being wrong about the merits of an appeal would only be negligent if a reasonably prudent practitioner would
not have made the same error. Again there is no evidence of the standard of care and given the unsettled jurisprudence
interpreting Rule 217 it cannot be said that the conclusion Mr. Steinfeld reached was negligent.

313      In conclusion, I find that the Plaintiff has not proved on a balance of probabilities that Mr. Steinfeld failed to seek
instructions from Mr. Adeshina regarding an appeal. I further find that if Mr. Steinfeld advised or would have advised
against an appeal, such advice would have satisfied the standard of care expected of a reasonably prudent lawyer in the
circumstances. I say this based on my finding that the Chambers Justice interpreted Rule 217 correctly and reasonably
exercised his discretion in ordering disclosure and based on my finding that the same result would have been reached
with full information. Based on this finding, I conclude that on a balance of probabilities an appeal of the disclosure
order would not have been successful.

B. The Settlement

314           The Plaintiff argues that Mr. Steinfeld negligently recommended settlement, breached other duties which
resulted in a low settlement, and breached his fiduciary duties by providing insufficient information to Mr. Adeshina
and pressuring him into accepting a low settlement to ensure that the McLeod Defendants recouped their fees and time
out of the file.

i. Terms of Settlement
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315      On Friday September 2, 2006 Mr. Adeshina provided written instructions to Mr. Steinfeld to settle his personal
injury action with the Defence for $388,000 plus costs. He told Mr. Steinfeld to see if better terms could be negotiated
but that he would accept this amount. The handwritten, signed and witnessed document stated:

I Wally Adeshina hereby instruct Barry Steinfeld of McLeod & Company to accept the offer of $388,000 plus costs
and disbursements from the Defendants in my accident of June 17/99 or for such amount as he may be able to
obtain from the Defendants.

316      Mr. Steinfeld's settlement negotiations resulted in the Defence also agreeing to pay for the witnesses' cancellation
fees and the total settlement proceeds, including costs, amounted to $473,321.68.

317      On the day of settlement Mr. Adeshina was properly interested in the amount he would recover. Mr. Steinfeld
informed him that he was unable to give him a precise figure as Mr. Steinfeld did not know how much Mr. Adeshina
had pledged against eventual recovery or how much had been spent for disbursements, which were the responsibility of
Mr. Adeshina under the contingency fee agreement.

318          During the course of the retainer Mr. Adeshina had borrowed funds on which to live and run up accounts
with service providers. He had pledged the proceeds of the litigation as security for these debts. Mr. Adeshina also
owed the Litwiniuk and McLeod Defendants approximately $114,000 in legal fees under their respective contingency fee
agreements. The file disbursements had climbed to between $70,000 and $80,000 just before trial.

319      The ballpark assessment provided to Mr. Adeshina by Mr. Steinfeld on the day of settlement was that after the
above amounts were paid Mr. Adeshina would receive approximately $170,000.

320      It took some time to finalize the transfer of funds from the Defence, and Mr. Steinfeld gave Mr. Adeshina an
advance payment of $100,000 to assist him with his trip to Nigeria.

321      Mr. Steinfeld paid Mr. Adeshina's debts, disbursements and legal fees, and deducted the $100,000 advance, from
the settlement proceeds. Upon Mr. Adeshina's return from Nigeria, the balance of the settlement proceeds in the amount
of approximately $57,000 were deposited into Mr. Adeshina's bank account.

322           Quite apart from this settlement, Mr. Power had negotiated and the Plaintiff had received settlements of
approximately $29,000 from his Section B insurer and $28,000 from his disability insurer.

ii. Previous Offers and Assessments of Possible Recovery

323      The first exchange of the parties' positions on damages was revealed in their respective JDR briefs. Mr. Power
testified and I accept that he met with Mr. Adeshina before the JDR to explain its purpose and process. Mr. Adeshina
was shown both briefs and the supporting evidence. He was asking for approximately $1.8 million while the Defence
brief valued his claim at $150,000. The Defence relied upon case law that limited damages when a plaintiff was found
to be exaggerating injury.

324      Mr. Power's view after the JDR was that the Plaintiff's claim was worth between $250,000 and $325,000.

325      In May 2005, after the JDR, the Defence submitted a formal offer of $275,000. It was Mr. Adeshina's dissatisfaction
with that proposal that led him to terminate the retainer of the Litwiniuk Defendants and seek the services of the McLeod
Defendants.

326      Approaching the time of trial, the Defence invited the Plaintiff to submit an offer. Discussions were held with
Mr. Adeshina, and he instructed an offer of $2 million. This was communicated by Mr. Steinfeld to the Defence in a
letter dated August 1, 2006, but it was refused.
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327      On August 8, 2006 the Defence served a Formal Offer of Judgment on the Plaintiff in the amount of $388,000
plus costs. The type and timing of this formal offer are important. A formal offer under the Rules is intended to put
pressure on the party opposite who will suffer negative cost consequences if the amount awarded at trial turns out to
be less than the formal offer. Of even greater significance is the fact that the Defence made the offer just after Defence
counsel became aware of the existence of the Mandel Data but before it knew what the Data contained and whether
it's motion for production would be successful. Obviously, but importantly, the offer was made before the Defence had
the Braxton-Suffield Report in hand.

328      On August 16, 2006, the Chambers Justice ordered that the Mandel Data be disclosed to Dr. Braxton-Suffield.

329      On August 30, 2006 a formal offer of $595,000 was sent by Mr. Steinfeld to the Defence. The Defence indicated
they would make a counter offer but then chose not to do so.

330      On August 31, 2006 the Braxton-Suffield Report was made available to the Plaintiff and some of his experts.

331      Mr. Adeshina gave instructions to settle on September 2, 2006.

iii. Determining Reasonableness

332      Mr. Power and Mr. Steinfeld provided the only evidence before me on how personal injury lawyers assess and
advise upon a settlement offer. There was no independent expert evidence on the standard of care to be expected by a
prudent practitioner.

333      Both lawyers testified that all litigation involves risks, on both sides. As Mr. Steinfeld told Mr. Adeshina and
testified in court, there are no guarantees. Settlement involves a realistic consideration of litigation risk, the available
evidence, and the credibility and reliability of potential witnesses. A comparison is made between the result hoped for
and the range of risk factors affecting potential recovery. A lawyer considers what a trial justice, or even the assigned trial
justice, is likely to think about the case. Predictions are made about weight, credibility, reliability and persuasiveness.
Assessments are made of the expert reports prepared both for and against. In a precedent based system, a judgment is
formed about how the law has treated similar cases in the past.

334      The court does have experience with personal injury actions in both the trial and JDR contexts. If the court is
permitted to set the standard, it appears it is a complex and multifactoral assessment involving estimates of the range
of risk and evaluations based on necessarily incomplete information. A lawyer can only anticipate how a witness will
perform and how a court may weigh competing evidence. When credibility is at issue predictability is further reduced
and risk is increased.

335      It is important to assess the prudence of the settlement and the reasonableness of the lawyer's advice based on
when it was made and not with the benefit of hindsight or after acquired information.

336      While the factors to be considered in determining whether a lawyer has met the standard of reasonableness in
advising a client regarding settlement will depend on the specific facts of each case, it would be imprudent for a lawyer to
accept the first offer of settlement which is made or to discuss or recommend settlement at the early stages of a proceeding
when little is known about the evidence or the position that will be taken by the opposing party: Ristimaki at paras. 62-64.
That was not the situation in the case at bar. The Plaintiff's case had been put before a JDR justice and the McLeod
Defendants had thoroughly prepared the case for trial.

337          While assessments are made under available heads of damage and awards of damages are determined on a
principled basis, the amount of the overall settlement is more often the paramount concern to the litigants. Mr. Steinfeld
testified that at a certain point, the analysis is subsumed "in the number". That point had arrived by the Friday before
the Adeshina trial was to commence.
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iv. The Admissibility of Evidence from the JDR

338      During the trial a dispute arose concerning the admissibility of evidence about what had been submitted and
what had occurred at the JDR, including such things as the JDR briefs, conversations between parties and the justice's
recommendations and comments.

339      I heard evidence from Mr. Adeshina and Mr. Power about what occurred at the JDR, and from Mr. Steinfeld about
what they reported to him about the JDR. I reserved my determination about its admissibility until written judgment.

340      The basic principles of confidentiality provide that documents and discussions from the JDR can form no part
of the trial for which the JDR was held. Therefore nothing submitted, done or said at the JDR can be used in any way
when assessing the personal injury claim in the trial within a trial in the case at bar.

341      However, this portion of the claim is an action in professional negligence, in which the personal injury action for
which the JDR was held has been settled. Different policy considerations may apply. What occurred, especially the views
of the JDR justice, are relevant to how a reasonablely prudent lawyer would value the personal injury claim. Even so, I
have determined that while the JDR briefs can be admitted in the professional negligence action, nothing said, revealed
or recommended by anyone in the JDR is admissible in this proceeding.

342      The JDR briefs provide useful information about the position of the parties at that point in time. There is no reason
to maintain confidentiality in these documents at this trial. Mr. Adeshina has waived any privilege or confidentiality
attaching, and there is no dispute that the JDR briefs in the Agreed Book of Exhibits were the ones actually submitted
at the JDR.

343      This finding is supported by the reasoning of the Court of Appeal in Lapp v. Lapp, 2008 ABCA 15, 425 A.R.
232 (Alta. C.A.). In that case the appellant submitted that it was inappropriate for the trial judge to refer to the JDR
briefs in calculating lost income, because the briefs were part of a process that was intended to remain confidential. The
Court of Appeal ruled that the trial judge had not erred in considering the evidence in the JDR briefs at trial because the
appellant had consented to the use of the briefs at trial and had also used the briefs in the appeal, at para. 28.

... Here the appellant's counsel at trial agreed to the admission of the JDR briefs for the purpose of showing what
the positions of the parties had been in the tort action regarding the appellant's claim for lost income. The appellant
is now using those briefs to argue the validity of the lower estimate of the respondent at the JDR.

344           However, none of the discussions between counsel or the comments or recommendations of the justice
are admissible into evidence. There is no pressing reason in the case at bar to relax the principles supporting the
confidentiality of any communications at the JDR and good reason to reinforce it.

345      This case is not like that in Lastiwka v. Bray, 2006 ABQB 935, 405 A.R. 392 (Alta. Q.B.) which dealt with the
confidentiality of a written decision given to the parties by the justice in a binding JDR. The court held that the general
principle of confidentiality did not mean that such a written decision must be kept secret. It distinguished a binding JDR
from an "ordinary" JDR at para. 19:

In the case of an ordinary JDR where, if no settlement results, the parties are free to carry on to trial, confidentiality is
obviously necessary. However where the parties have agreed that the JDR process will produce a binding resolution,
the need for confidentiality is not obvious. ...

346      The case at bar more closely resembles Petryga v. Petryga, 2005 ABQB 467 (Alta. Q.B.) in which Veit J. refused
to rely on affidavit evidence about what occurred at the JDR to explain the terms of a disputed judgment.

347      The Quebec Court of Appeal, in Kosko c. Bijimine, 2006 QCCA 671 (Que. C.A.) dealt with a similar issue. In
Kosko, the client sued his former lawyer for allegedly failing to properly represent him in settlement proceedings. The
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client alleged that he would not have consented to settle for the amount suggested by the judge in a proceeding similar
to a JDR, had his former lawyer advised him against it. As the lawyer stood by and said nothing in response to the
judge's suggested settlement amount, the client alleged that he assumed that was the best he could do. The client sought
to introduce what the judge had said in the JDR as evidence in his negligence action against his former lawyer. The
lawyer objected on the basis that communications within a JDR process are confidential, and he had not waived his
right to confidentiality.

348      The Court ruled that the judge's comments made within the JDR process were confidential and inadmissible and
outlined two primary reasons: first, because of the importance of preserving settlement privilege, and second, because of
the significant difficulties involved with obtaining reliable proof of what had transpired.

349          The Court ruled it would be against public interest to allow evidence to be given regarding the confidential
communications that take place within a JDR process, at paras. 49-50:

The protection of the confidentiality of these "settlement discussions" is the most concrete manifestation in the law
of evidence of the importance that the courts assign to the settlement of disputes by the parties themselves. This
protection takes the form of a rule of evidence or a common law privilege, according to which settlement talks are
inadmissible in evidence.

The courts and commentators have unanimously recognized that, first, settlement talks would be impossible or at
least ineffective without this protection and, second, that it is in the public interest and a matter of public order for
the parties to a dispute to hold such discussions.

350      The Quebec Court of Appeal reasoned that as judges are not compellable witnesses, to allow another party to
testify, once removed, as to what was said in a JDR would be doing indirectly what could not be done directly. A justice
in a subsequent proceeding would be asked to decide whether or not comments were made by a colleague, without direct
evidence of that colleague. The court ruled that such a process was likely to bring the administration of justice into
disrepute, stating at para. 47:

Since judges cannot be compelled to appear as witnesses and their duties of office do not permit them to testify
voluntarily, we must not allow these principles to be circumvented by authorizing the parties to disclose the
comments of trial judges.

351      In the case at bar Mr. Power and Mr. Adeshina had very different recollections of what was said by the JDR justice.
While a lawyer in a professional misconduct action may potentially be prejudiced by the inadmissibility of such evidence
and the different weighing of principles may yield a different conclusion in a different case, the policy considerations in
the case at bar do not militate in favour of admissibility.

352      While the policy supporting confidentiality prevails, practical exigencies exist. Once participants at the JDR have
heard what was said, they cannot expel it from memory. Such knowledge, whether or not labelled confidential, is bound
to affect how they view their case, their opponent's case and the risks they face in litigation. Mr. Steinfeld did not attend
the JDR, but he stands in the shoes of Mr. Power who did, and Mr. Power and Mr. Adeshina relayed their recollections
of what had occurred at the JDR to Mr. Steinfeld.

353      In conclusion, the JDR briefs are admissible but all statements made at the JDR are not admissible.

v. Factors Considered by Mr. Steinfeld

354      Mr. Steinfeld would have known, as would any experienced personal injury lawyer, that the case at bar carried
significant litigation risks. The case involved a plaintiff who had three surgeries who was also claiming chronic pain,
a total and permanent disability and who resigned from an employer that was accommodating his disability. Mr.
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Adeshina's doctors could not understand why his pain had increased rather than decreased. As in any personal injury
claim, the reliability and credibility of the plaintiff would be at issue.

355          In his testimony, Mr. Steinfeld provided a candid assessment of what he had perceived as the strengths and
weaknesses of the case he had been retained to advance. His assessments were timely as he was on the eve of trial and
had conducted interviews with all key witnesses. His information would have been fresh, and he would have been in a
position to assess the best evidence that he was likely to obtain from them. At this trial, Mr. Steinfeld went through the
exhibits that were to be tendered at Mr. Adeshina's personal injury trial and commented on the state of the evidence that
he expected to obtain from these witnesses. Much of his evidence in this regard was corroborated by the notes on his
file which were made contemporaneously to the witness interviews by either himself or Mr. Kantor, who was present at
these interviews. I do not intend to review his assessment of all of the evidence gathered, however, while recognizing his
interest in the matter, my overall impression from his testimony was that he was trying to be fair to his client. He was
well aware of the favourable aspects of the reports he had commissioned, but also highlighted all of the factors he had
considered, including the problems with the case.

356      From the outset of the retainer, and in Mr. Steinfeld's initial memo to Mr. Kaplan, he expressed concern over
causation, mitigation and credibility. Mr. Steinfeld spent much time and effort preparing the Plaintiff to give testimony.
They had met on several occasions for this purpose. Mr. Steinfeld's preparation of Mr. Adeshina began on August 4,
2006. When the Plaintiff instructed settlement, he was scheduled for his final preparation session, which included mock
examinations-in-chief and cross examinations. Mr. Steinfeld's initial concerns were heightened and intensified, rather
than allayed, throughout the trial preparation process until he said that he had "that sort of terrible feeling you get in
your gut that this could be really bad because of how he was performing in our trial prep." (Transcript, page 42, lines
21-22). Mr. Steinfeld testified that he witnessed firsthand some of the Plaintiff's limiting or problematic behaviors, which
had also been noted by certain experts in their reports. Mr. Adeshina testified that during his trial preparation his counsel
informed him that he wasn't a good witness and that he did not like hearing this. Mr. Steinfeld testified that, by the eve
of the trial, he had formed the opinion that there was a serious risk that his client would not be seen as credible by a
court. I accept this evidence.

357      The Plaintiff faced many hurdles in relation to his claim. Quite apart from the key issue of credibility and reliability,
there were other factors and considerations that would have likely had an impact on the value of his claim on settlement
or at trial. One of Mr. Steinfeld's chief concerns with the case was that some of Mr. Adeshina's own experts and treatment
providers had questioned why Mr. Adeshina continued to be in such pain despite uncomplicated surgeries that held good
prospects for success. Others questioned the effort that Mr. Adeshina had shown during treatment or evaluative sessions.

358      In terms of presenting the evolving Defence case, Mr. Muller had given Mr. Steinfeld still photographs taken from
the surveillance tapes in the Defence's possession. The Defence had continued to refer to the tapes after their existence
had been initially disclosed at the JDR. Some of the surveillance was taken on a day when Mr. Adeshina attended upon
Ms. Brennan for a functional assessment. When he was requested to walk around a track Mr. Adeshina reportedly told
Ms. Brennan that he was simply too tired to do so. The still photographs provided to Mr. Steinfeld showed Mr. Adeshina
running down the street to catch a bus after he left Ms. Brennan's office. Mr. Muller claimed this was damaging evidence.

359      Mr. Steinfeld also knew that the Defence intended to call someone in a supervisory capacity at the City. It was
expected that this witness's evidence would be that the City made extensive accommodation efforts for injured or disabled
employees, that the City had offered Mr. Adeshina a job as a C-Train driver, and that Mr. Adeshina had chosen to retire
despite the fact that he had been offered modified duties.

360      Mr. Steinfeld's assessment was also influenced by what he characterized as a disturbing conversation with Dr.
VanGoor, Mr. Adeshina's treating physician throughout. Mr. Steinfeld had relied upon Dr. VanGoor's assessment when
accepting Mr. Adeshina's retainer. While Dr. VanGoor had initially been highly supportive of Mr. Adeshina, closer to
trial he had begun to question whether Mr. Adeshina might be motivated by secondary gain. Mr. Steinfeld formed the
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impression that some of the Plaintiff's physicians were providing him with the benefit of the doubt and feared that would
be lost or weakened if the trial was adjourned.

361      All of this evidence demonstrates that, quite apart from the Mandel Data and the resulting Braxton-Suffield
Report, the Plaintiff faced serious, significant and unpredictable trial risks. Mr. Steinfeld had fully prepared a thorough
case for trial and was uniquely well placed to understand its weaknesses, of which there were many. I find that Mr.
Steinfeld had a genuine and reasonable belief that Mr. Adeshina faced serious, substantial and significant litigation risks
as assessed on the eve of trial.

vi. The Impact of the Mandel Data and Braxton-Suffield Report

362      Mr. Steinfeld recognized that the Mandel Data was certainly not helpful to his case and understood that the
Braxton-Suffield Report was clearly negative. He admitted that they would have had a greater chance of settling for
more than $388,000 if the Mandel Data had not been in the hands of the Defence. However, at trial Mr. Steinfeld also
testified that the Data and the Report were merely pieces in the puzzle, and that he was preparing to attempt to counter
or mute their effect by the multi-pronged strategy he had adopted.

363      It was reasonable for Mr. Steinfeld to believe that the Mandel Data and the resulting Braxton-Suffield Report
could have been expected to have a significant negative impact on the trial outcome. The Mandel Data was gathered by
an expert of the Plaintiff's choosing and the Braxton-Suffield Report provided direct and clear evidence of malingering,
exaggeration and symptom amplification. A court exposed to all of this information could easily have had difficulty with
the Plaintiff's credibility. The Braxton-Suffield Report would have likely received considerable weight from a trial judge.
Its findings did not stand alone but rather forcefully restated the problematic behaviours and tendencies of the Plaintiff,
which had been observed by several other experts.

364      The Plaintiff read in the following exchange between Mr. Steinfeld and Plaintiff's counsel from Mr. Steinfeld's
examination for discovery on April 1, 2008, at page 01, line 18:

Q. Were you satisfied when the $388,000 settlement was agreed to, that that was a fair settlement for your client?

A. Was I satisfied? I wasn't satisfied. The client made the decision for whatever reason that he wanted to take
it. I thought that being in his shoes and the risks with this case, I could understand why he made the decision.
Obviously would have liked to have gotten him more.

365      Based on the foregoing, I find on a balance of probabilities that Mr. Steinfeld's conduct in assessing and advising
upon the settlement of Mr. Adeshina's claim met the standard of care of a reasonably prudent lawyer in the circumstances.
I find that the settlement was well within the range that could have been expected. This conclusion is supported by the
fact that the settlement offer was made prior to the Defence application for production of the Mandel Data. At that
time, the Defence had no assurance that the Chambers Application would be successful and neither party was aware of
the contents of the Mandel Data.

vii. The Circumstances Surrounding Settlement

366      Mr. Adeshina makes many assertions about the settlement process and the written instructions he gave accepting
the Defence's formal offer of $388,000. Mr. Adeshina testified that he was not informed about the trial risks, that the
Mandel Data was not explained to him, that he was provided with insufficient information on which to make an informed
decision, that he did not authorize the formal offer of $595,000 sent by Mr. Steinfeld to the Defence, that he was not
informed about settlement and that Mr. Steinfeld forced him into accepting the $388,000 settlement.

367      Mr. Adeshina testified that between the summer of 2005 and August 2006 he had many meetings with Mr. Steinfeld
and Mr. Kantor but that they never discussed any risks with respect to his case or of going to trial. He claims that they



Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 58

told him that he had a good case and that they used the words "a perfect case". He testified that his lawyers never told
him that surveillance was an issue.

368      At various points in his testimony Mr. Adeshina appeared very confused. At examination for discovery he stated
that the McLeod Defendants never told him what his case was worth but then stated that they regularly told him it
was worth between $1.8 and $2 million. He made contradictory statements about which expert reports he had received.
On many occasions his assertions were stated in strong terms but were not supported by the documents or the facts
otherwise accepted.

369      Mr. Adeshina was very alive to the issue of the value of his claim. He went to the McLeod Defendants hoping
for a much higher settlement offer than the one he had received through the Litwiniuk Defendants. Mr. Adeshina spoke
with other counsel before he hired the McLeod Defendants. He conducted some of his own legal research and raised the
issue of the value of his claim with Dr.VanGoor. Over their objections, he instructed the McLeod Defendants to make
a settlement offer of $2 million.

370      Mr. Adeshina acknowledged that he was anxious for the trial to proceed. Not only does he not remember any
discussions about adjourning the trial, he testified that the McLeod Defendants never talked about the trial adjournment.

371      Mr. Steinfeld and Mr. Kantor testified as to repeated conversations with Mr. Adeshina about the value of his claim
and the risks of litigation, and I accept their evidence. There is extensive documentation on their file of such discussions
with the Plaintiff in memos to file of November 4, 2005, December 15, 2005, January 9, 2006, March 31, 2006, April 25,
2006, February 7, 2006, undated, February 10, 2006, and February 13 and 14, 2006. I accept Mr. Steinfeld's evidence
that when he spoke of risk and tried to limit Mr. Adeshina's expectations, Mr. Adeshina refused to speak with him for
a time and directed his inquiries to Mr. Kantor.

372          Mr. Steinfeld testified that he had numerous discussions with Mr. Adeshina concerning the ramifications of
disclosure of the Mandel Data. He testified that Mr. Adeshina appeared very concerned about how it may affect his
case and what may happen. Mr. Steinfeld testified that he and Mr. Kantor reminded Mr. Adeshina about the credibility
issues and told him that if the trial judge accepted the evidence of the Defence's experts and neuropsychologist this could
have a significant negative impact on the value of his claim, as well as potential cost consequences.

373      Mr. Adeshina's memory about his dealings with the McLeod Defendants is unreliable and I do not accept his
recollections when they conflict with the evidence of the McLeod Defendants.

viii. The Letter of August 17, 2006

374      A lawyer owes a separate duty to disclose to his or her client all information relevant to the matter for which the
lawyer has been retained. While this is sometimes seen as falling under the rubric of negligence, it is better seen as part
of the fiduciary obligation. In some respects this fiduciary duty parallels the duty at common law to advise and warn so
that a client might fully appreciate the risks of a particular course of conduct: Morris; Reid v. Graybriar Industries Ltd.,
2006 ABQB 519, 406 A.R. 252 (Alta. Q.B.).

375      Plaintiff's counsel suggests that the letter of August 17 th , 2005 sent from Mr. Steinfeld to Mr. Adeshina was
overbearing, manipulative and designed to place pressure on the client to settle. I do not read the letter that way. The letter
outlines the various risks of litigation, the cost consequences that could arise from the formal offer served by the Defence,
and suggests that the Plaintiff take a serious look at the formal offer. A lawyer has a duty to report relevant information
to inform the client. Mr. Steinfeld testified that he discussed the risks of trial on many occasions with Mr. Adeshina.
Mr. Adeshina does not remember these conversations. A written communication was appropriate, even necessary in the
circumstances, and has the additional benefit that it can be reread as necessary or shared if desired. The letter clearly
spelled out the factors the Plaintiff should consider in deciding whether to accept the offer, continue negotiations, or
proceed to trial. The letter does not even go so far as to recommend settlement.
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376      When asked about how he came to accept the Defence's final formal offer, Mr. Adeshina recalled that he first
telephoned the McLeod Defendants and provided oral instructions to accept the $388,000. He testified that he could not
recall whether he spoke to Mr. Steinfeld or Mr. Kantor but could remember that his instructions elicited no reaction
whatsoever. After some prompting in cross examination he remembered that he went to the McLeod Defendants' office
that Friday morning. At this point he stated that he asked Mr. Steinfeld what Mr. Steinfeld wanted him to do and that
Mr. Steinfeld dictated the instructions and asked him to sign them and that he did so. He claimed Mr. Steinfeld forced
him to settle and forced him to write down the instructions and sign them. He stated that he felt pressured because on
one occasion Mr. Steinfeld said that his firm had to get its money out from the file. He testified that Mr. Steinfeld was
cold and stonefaced.

377      At the time of settlement Mr. Adeshina was informed about the negative impact of the Mandel Data and was
given a copy of the Braxton-Suffield Report. After he received the August 17, 2006 letter from the McLeod Defendants
he contacted other lawyers to see if they would be prepared to either give a second opinion or to take over his case. He
spoke to Dr. VanGoor. Mr. Steinfeld testified that Mr. Adeshina made no reference to a conversation with Dr. VanGoor
as a reason why he was prepared to instruct settlement. Instead, Mr. Adeshina told Mr. Steinfeld and Mr. Kantor that
he was persuaded to accept settlement by Dr. Earle, who was said to have promised in a recent meeting between them
to help Mr. Adeshina obtain employment. He told Mr. Steinfeld and Mr. Kantor that he thought settlement was in the
best interests of his family.

378          Offers of settlement often generate stress as they force parties to consider their position based on imperfect
information. A formal offer increases the pressure, as cost considerations become an important part of the mix.

379      I find that Mr. Adeshina made his own informed decision about settlement and that his instructions were based
on sufficient information. Mr. Steinfeld did not press for settlement. He did not choose for his client or even tell his
client what to do. Decision making authority rested with and was exercised by Mr. Adeshina. Mr. Adeshina turned to
many other individuals for advice on his case. It cannot be said that in reality the decision to settle was effectively that
of the lawyer rather than the informed choice of the client. I conclude that Mr. Adeshina understood the risks, made
his decision based on factors he considered important and provided informed consent to the settlement. Even if the
settlement was not reasonable, which it was, this decision was the client's to make.

380      Sometimes a lawyer's breach of the duty to advise and inform occurs through the failure to advise a client to seek
and obtain independent legal advice. In the case at bar it was further alleged that once Mr. Steinfeld knew that he had
not become apprised of the Mandel Data earlier, he was obliged to inform the Plaintiff of his failure and to request that
the Plaintiff seek independent legal advice. I reject this suggestion as Mr. Adeshina was one of the main reasons why the
McLeod Defendants were unaware of the Mandel consultation.

C. Loyalty and Confidentiality

381      Plaintiff's counsel argues that Mr. Steinfeld breached his fiduciary duty by putting the financial interests of his firm
ahead of those of his client, disclosing confidential information about the Mandel Data to the Plaintiff's own experts,
and discussing proposed terms of settlement with Dr. VanGoor.

i. General Principles of Fiduciary Obligation

382      Fiduciary duties may arise in different ways. The solicitor-client relationship falls into a category of per se fiduciary
relationships and has traditionally been the subject of the duties and obligations imposed by courts of equity upon
fiduciaries. It is "the allocation of rights and responsibilities in the contract itself that gives rise to fiduciary obligations"
according to Hodgkinson at para. 28. The Supreme Court of Canada has defined the fiduciary duty of loyalty, including
two central obligations: the fiduciary's personal interest must not conflict with the interest of the beneficiary; and the
fiduciary must not profit at the beneficiary's expense: International Corona Resources Ltd. v. LAC Minerals Ltd., [1989] 2
S.C.R. 574 (S.C.C.) and Hodgkinson. The fiduciary principle is different from the ordinary duty of care and carries with
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it not only an underlying duty of care, but additionally, due to the special elements of trust, loyalty and confidentiality,
a corresponding duty of loyalty: Hodgkinson at para. 26.

383      In 3464920 Canada Inc. v. Strother, 2007 SCC 24, [2007] 2 S.C.R. 177 (S.C.C.), Justice Binnie speaking for the
majority of the Court, stated at para. 1:

A fundamental duty of a lawyer is to act in the best interest of his or her client to the exclusion of all other adverse
interests, except those duly disclosed by the lawyer and willingly accepted by the client. ...

This includes the avoidance of conflicts of interest and as stated at para. 36:

... The point was restated in the context of lawyers in Neil, at para. 24: "Loyalty includes putting the client's business
ahead of the lawyer's business". ...

384           Even though the solicitor-client relationship falls into a recognized and traditional category of fiduciary
relationship, not every act of a lawyer is encumbered with fiduciary obligations. In Perez v. Galambos, 2009 SCC 48
(S.C.C.), the Supreme Court of Canada rejected the proposition that fiduciary obligations could be imposed without
finding an undertaking, express or implied, that the fiduciary would act in the best interests of the beneficiary. The Court
made this clear, in a unanimous decision at paras. 36-37:

...There is no doubt that the solicitor-client relationship is an example [of a fiduciary relationship]. It is important
to remember, however, that not every legal claim arising out of a per se fiduciary relationship, such as that between
a solicitor and client, will give rise to a claim for breach of fiduciary duty.

A claim for breach of fiduciary duty may only be founded on breaches of the specific obligations imposed because
the relationship is one characterized as fiduciary: Lac Minerals, at p. 647. This point is important here because not
all lawyers' duties towards their clients are fiduciary in nature. Sopinka and McLachlin JJ. (as the latter then was)
underlined this in dissent (but not on this point) in Hodgkinson, at pp. 463-64, noting that while the solicitor-client
relationship has fiduciary aspects, many of the tasks undertaken in the course of the solicitor-client relationship do
not attract a fiduciary obligation. Binnie J. made the same point in 3464920 Canada Inc. v. Strother, 2007 SCC 24,
[2007] 2 S.C.R. 177at para. 34: "Not every breach of the contract of retainer is a breach of fiduciary duty." The point

was also put nicely by R.M. Jackson and J.L. Powell, Jackson & Powell on Professional Liability (6 th  ed. 2007), at
para. 2-130, when they said that any breach of any duty by a fiduciary is not necessarily a breach of fiduciary duty.

ii. Did the McLeod Defendants Place Their Own Interests Ahead of Their Clients?

385      The Plaintiff argues that Mr. Steinfeld breached his fiduciary duties by pressuring settlement for an improvident
amount to protect the financial interests of his law firm over the interests of his client.

386      I do not accept any part of this argument. I find that at the time the Defence submitted their final formal offer
of $388,000 Mr. Steinfeld had prepared his case fully for trial, and he had a genuine and reasonable belief that his client
faced serious and unpredictable trial risks. Mr. Steinfeld did not pressure a settlement, and there is no evidence that he
placed his interests ahead of his client's interests.

387      The evidence shows that the McLeod Defendants had expended significant time and resources on Mr. Adeshina's
claim. By the trial, the time expended on the file approximated $130,000 and there were between $70,000 and $80,000
in disbursements. Mr. Steinfeld acknowledged in cross examination that the trial would have likely involved as much
as $100,000 in additional legal fees. The court is asked to infer from this that Mr. Steinfeld pursued settlement and was
motivated by a desire to keep this file economic by avoiding the costs of conducting the trial. There was also a suggestion
that where a contingency fee agreement is in place, the lawyer may be persuaded to settle early in order to avoid the
additional expense of going to trial and the risk of losing the trial.
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388      It cannot be said that a conflict of interest arises because the fee arrangement involved a contingency fee agreement.
Contingency fee agreements are permitted in Alberta as they are seen to promote access to justice. Mr. Adeshina would
not have been in a position to pursue this action without such an arrangement.

389          This is not a case in which there were hidden and divergent personal interests between solicitor and client.
In Hodgkinson it is said that any conflict of interest must be disclosed. In that case the plaintiff relied wholly on the
investment advice of the defendant, who purported to be acting independently and for the benefit of the plaintiff but was
in fact making secret commissions from the promoters of the investments he sold. In Reid, a lawyer was found to have
breached his fiduciary duty and the Professional Code of Conduct of the Law Society of Alberta in arranging financing
for a client from a firm in which he or his relatives held an undisclosed interest. In contrast, under this contingency fee
agreement the interests of the lawyer and the client are aligned insofar as the recovery of one is dependent upon the
recovery of the other. In the case at bar, the contingency fee agreement was well known to each party and was signed
at the outset of the retainer. The signed contract established known risks and rewards, and there were no undisclosed
payments or secret profits.

390      The Ontario Court of Appeal explained that the presence of a contingency fee arrangement does not necessarily
create a conflict of interest. In Triple 3 Holdings Inc. v. Jan (2006), 82 O.R. (3d) 430 (Ont. C.A.) at para. 22 the court held:

... Assuming that the appellant's contract would entitle him to payment if his client's actions against the respondents
were sustained as lawful in the litigation, his interest in the outcome of the litigation would be coincident with, not
in conflict with, that of his clients. While such a payment would not be related to the amount of time he spent on the
litigation or the quality of the legal services provided, there is no reason to suspect that an economic incentive like
this would tempt a lawyer to conduct the litigation to further his own best interest rather than that of the client. This
court said as much in McIntyre Estate v. Ontario (Attorney General) (2002), 61 O.R. (3d) 257, [2002] O.J. No. 3417
(C.A.), at paras. 52 and 53 in the context of contingency fee agreements. In other words, having a common financial
interest would not place the appellant in conflict with his duty to provide his clients with objective professional
advice provided the client was aware of the lawyer's interest. ...

391      The mere existence of a contingency fee arrangement does not therefore mean there is necessarily any conflict of
interest. The facts of a particular case must nevertheless be canvassed to determine whether the lawyer was engaged in
self-interested behaviour. Mr. Steinfeld acknowledged that the decision to take on a file is based both on an evaluation
of business criteria and on a determination of whether the client will benefit from the legal services to be provided. He
testified that, in the case at bar, his decision was also based on a consideration of whether he could improve recovery
over the previous offer of $275,000. Mr. Steinfeld stated that under a contingency fee arrangement there is always the
possibility that he will not recover for his time on the file. He explained that "sometimes you have to take a case to court
and the time far exceeds the return" and that is a risk factor that forms part of the contingency fee arrangement. In cross
examination he was asked at page 211, lines 1-17:

Q So you were faced, in the summer of — of 2006, with a tough business proposition, weren't you? A No, I
wasn't faced with a business proposition, Mr. Adeshina was faced with an offer on the table which he either
had to accept or not. We were prepared and willing to proceed to trial.

Q But that was going to cost your firm $100,000 in time and tens of thousands of dollars for experts?

A It wouldn't be the first time, Mr. Poole.

Q Right. But the — the business reality for McLeod & Company was that you stood to lose your time and Mr.
Kantor's and tens of thousands of dollars of expert fees.

A That's always a risk on a contingency file. That's why they're called contingencies and that's why the
percentages are what they are.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994393608&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009611897&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2010234193&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002456276&pubNum=0006729&originatingDoc=I7f35d2b8a3652eede0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002456276&pubNum=0006729&originatingDoc=I7f35d2b8a3652eede0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 62

Q The percentages are what they are to take into account the risk?

A Yes (Transcript, page 211, lines 1-17).

392          In relation to money, Mr. Steinfeld stated at page 228, line 34, "there's always a business side on these files,
but at the time Mr. Adeshina accepted the offer I was not pressuring him to accept the offer because of the financial
consequences to the firm." He was not shaken from this statement in cross examination.

393      In conclusion, I find that the McLeod Defendants, and Mr. Steinfeld in particular, did not breach their fiduciary
duties in respect of their fees, their duty of loyalty, their duty to avoid conflicts of interest or their duty to put the interests
of their client ahead of their own interests.

iii. Did Mr. Steinfeld Breach Confidentiality

394           It is often said that the preservation of the solicitor-client relationship demands the vigorous protection of
knowledge accumulated in this confidential setting. This obligation is seen as being so fundamental to the core trust
obligations that it exists after the retainer and indefinitely.

395      In Colborne Capital Corp. v. 542775 Alberta Ltd. (1995), 171 A.R. 241 (Alta. Q.B.), var'd , 1999 ABCA 14, 228
A.R. 201 (Alta. C.A.), leave to appeal to S.C.C. granted, (S.C.C.), the Court stated the law regarding a lawyer's duty to
his or her client in regards to confidential information, at para. 293:

It is settled law that a lawyer must not voluntarily disclose confidential information which he or she receives in a
professional capacity without the consent of the client or a direction of the court.

396      The Court recognized that norms of loyalty and good faith are often elucidated by various codes of professional
responsibility and behavior set out by the relevant self-regulating body: Hodgkinson at para. 52; MacDonald Estate v.
Martin, [1990] 3 S.C.R. 1235 (S.C.C.). However, not every breach of a professional code of conduct is also automatically
a breach of a fiduciary obligation.

397      The Law Society of Alberta Code of Professional Conduct sets out the basic obligations of a lawyer not to disclose
any confidential information in Chapter 7, Rule 1, but Rule 8(e) states that "a lawyer may use or disclose confidential
information of a client when expressly or impliedly authorized by the client."

a. Speaking with Experts

398      Mr. Steinfeld informed the experts he was calling as witnesses about the Mandel Data, the Braxton-Suffield Report,
and the existence of surveillance. Plaintiff's counsel suggested that this was improper, inflammatory and effectively
tainted those experts against the Plaintiff. Mr. Steinfeld explained that he provided that information so his experts would
be prepared for an expected line of cross examination and would have time to formulate their response to questions that
would likely be raised.

399      This is an issue on which evidence of standard of care would have been helpful. From my perspective and experience
I would have expected that preparing experts for cross examination by informing them of other information that may
affect or alter their opinions would not only be commonplace, but even necessary and prudent. However, counsel for
the Plaintiff was of the view that no judge would allow an expert to be questioned on the Braxton-Suffield Report unless
that expert was also a neuropsychologist. I do not accept that. Providing this information to the experts fell within the
implied authority of Mr. Steinfeld's retainer and did not constitute a breach of his obligations of confidentiality.

b. Did Mr. Steinfeld Breach His Fiduciary Obligations by Discussing Proposed Terms of Settlement with Dr. VanGoor?
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400      In preparing Dr. VanGoor as a witness, Mr. Steinfeld informed him that there was a Defence report that may not
be flattering to Mr. Adeshina. Dr. VanGoor asked if there had been any further settlement offers. Mr. Steinfeld spoke
of the existence of an offer and gave a ballpark number, but no specifics. Dr. VanGoor said that he would telephone
Mr. Adeshina and discuss accepting the settlement with him.

401      Mr. Steinfeld admitted that he had not obtained Mr. Adeshina's specific instructions to discuss settlement offers
with Dr. VanGoor but did not think at the time that this conversation contravened confidentiality. Mr. Steinfeld knew of
the especially close relationship that existed between patient and physician. Not only did Dr. VanGoor recommend Mr.
Steinfeld after Mr. Adeshina decided that his first counsel did not produce the desired results at the JDR, Dr. VanGoor
seemed to have a lot of information about the conduct of the litigation and operated in an advisory role to his patient.
Mr. Steinfeld testified that in the past Mr. Adeshina had shared with Dr. VanGoor what offers had been made. Mr.
Steinfeld explained the circumstances of the conversation in cross examination in the following manner:

I had discussed with Dr. VanGoor some of the new developments in the case with respect to the medical information.
And after disclosing that information Dr. VanGoor had indicated to me that he had started developing concerns
about Mr. Adeshina's veracity and had asked me if there weren't any new offers on the table because he was
concerned also about Mr. Adeshina's outcome if the matter went to trial if he wasn't believed (Transcript, page
223, lines 36-41).

• I had indicated to Dr. VanGoor, in my opinion that there were risks the Mr. Adeshina- significant serious
risks that he was facing in the litigation, that he was not at all prepared to look at it or consider it and that my
fear was that he was going to be putting himself and family at risk for adverse result. And he, Dr. VanGoor,
volunteered to speak to Mr. Adeshina about the case and the settlement and I said to him, go ahead (Transcript,
page 222, lines 16-21).

402      How the primary physician spoke of settlement on the eve of trial would provide an experienced practitioner with
some insight into how much the testimony of Dr. VanGoor could be relied upon. When a physician in these circumstances
believes his patient should seriously consider settlement, it may signal a certain hesitation on his part that may tend to
weaken his evidence. Mr. Steinfeld's conversation with Dr. VanGoor could therefore, have provided Mr. Steinfeld with
additional information concerning the litigation risks faced by his client.

403      Disclosures to a third party about settlement offers are generally not permitted and counsel for Mr. Adeshina
invites me to express outrage at this breach of confidentiality. Outrage would be an appropriate response if I believed
that Mr. Steinfeld was enlisting his client's trusted advisor to secure his fees. However, what occurred was very different.
When questioned further as to why he encouraged Dr. VanGoor to call Mr. Adeshina he stated:

I didn't discourage him from doing that because I thought it was in Mr. Adeshina's best interest that, if he wasn't
accepting the advice from me, that maybe he would listen to his family physician, because I thought it was in his
best interests that he seriously consider it (Transcript, page 223, lines 8-11).

404      Mr. Steinfeld did not seek out Dr. VanGoor to "turn" Mr. Adeshina in an attempt to secure his fees as alleged
by the Plaintiff. He responded to an inquiry, which falls within the implied authority in these unusual circumstances.
I find that Mr. Steinfeld was explaining the risks of the litigation process to a physician who cared for Mr. Adeshina
and his health. Mr. Steinfeld feared for his client's best interest. There was a long and rather distinctive history between
Dr. VanGoor, Mr. Adeshina and Mr. Steinfeld, which would tend to widen the ambit of permissible conversation. Mr.
Steinfeld testified, and I accept, that it was difficult to impress upon Mr. Adeshina the realities of likely recovery. Mr.
Steinfeld had prior experience of Mr. Adeshina refusing to speak with him when Mr. Steinfeld sought to outline the risks
with his case. In the circumstances there was no breach of confidentiality, and Mr. Steinfeld's remarks were within his
authority, express or implied.
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405      If I am wrong, any small lapse in confidentiality was part of Mr. Steinfeld's attempt to impress upon his client
the realities and vagaries of trial when credibility, causation and mitigation were at issue. Mr. Adeshina had faith he
would succeed and had his own, firmly held views of what amount he deserved. Despite the very different view of the
case conveyed to Mr. Adeshina through the Defence offers and briefs, and the repeated cautions of his own counsel,
he appears to have taken the numbers in the economic reports as the minimum to which he was entitled. Extensive
explanations failed for the longest time to make any inroads on his lofty expectations. Even if Mr. Steinfeld's conversation
with Dr. VanGoor went too far, it appeared that Dr. VanGoor's talk with Mr. Adeshina had little, if any impact on Mr.
Adeshina's decision to accept the settlement. In his testimony, albeit in a confused portion, Mr. Adeshina stated "Even
though VanGoor called me, I would not listen to that" (Transcript, page 104, line 26).

406          In conclusion, I find that there was no breach of any of the obligations owed by Mr. Steinfeld to his client.
The settlement was authorized, reasonable and in the best interests of the client. There was no disloyalty or breach of
confidentiality.

D. Conclusion on Liability for Professional Misconduct

407      In a civil action alleging professional misconduct, the burden of proof is on the plaintiff to establish a breach of duty
and to demonstrate how that breach caused recoverable loss, which burden was not met in the case at bar. Mr. Steinfeld
worked hard for a client whose expectations were unrealistic. The case against the McLeod Defendants is also dismissed.

8. Personal Injury Action: Conducting a Trial Within a Trial

408          The trial within a trial is a distinct aspect of litigation involving allegations of lawyer negligence. It involves
adjudicating on the merits of the underlying personal injury action to determine what loss, if any, arose from a breach of
the lawyer's professional obligations. I undertake this analysis for the sake of completeness as I have found no actionable
breach of duty.

409      The task is to approximate what would likely have taken place at a trial that was not held. At this stage no matters
subject to solicitor-client privilege may be taken into account, such as the evidence given by Mr. Steinfeld concerning
assessment of the strengths and weaknesses of the case and his impression of Mr. Adeshina's credibility. Nor can this
court consider any aspects of the JDR. Similarly, the court must assess Mr. Adeshina's personal injury claim on the basis
of the evidence before it and not speculate about matters, like surveillance videotape evidence, not put into evidence.

410          Liability for the car accident was admitted and the issue dividing the parties was the extent of the Plaintiff's
injuries and loss.

411      The Defendants argue that a trial within a trial is not possible in the case at bar. They point to the fact that the
original trial was scheduled to take five weeks with ten to fifteen expert witnesses and five to ten lay witnesses. They
argue that the court has not been afforded an opportunity, based on how the Plaintiff chose to structure its case, to
hear a true trial within a trial. They argue that the calculation of any potential loss, with or without consideration of
the Mandel Data, cannot be accomplished.

412      At this trial the Plaintiff called witnesses who worked with Mr. Adeshina at Calgary Transit, including Mr. Wayne
Cameron, Mr. Curtis Reid, Mr. Norm Ardagh, Mr. Chuck Von, Ms. Cheryl Rogers, and Mr. James Saunders. The
Plaintiff also called Mrs. Doreen Adeshina, who was his wife at the time of the accident. They separated shortly after
the accident and then divorced. He also called his current wife, Mrs. Susan Adeshina, and spousal privilege was waived.
A family friend, Ms. Joan Supria, also testified. The Plaintiff testified after these witnesses, but as he was not present in
court during their evidence nothing is to be made of this.

413          With the exception of Dr. VanGoor, the Plaintiff's main treating physician, no other expert medical witness
testified. The numerous expert reports were admitted by agreement. The Defendants agreed that no negative inference
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was to be drawn from the Plaintiff not calling the authors of these reports. However, they argue that without cross
examination the reports do not carry sufficient weight to discharge the Plaintiff's burden of proof. I am also mindful
of the fact that I am not obligated to accept the evidence of any expert: Robinson v. Williams Estate, 2007 ABCA 19,
401 A.R. 262 (Alta. C.A.).

414      The Plaintiff asks the Court to do the best it can, invoking dicta from Fisher at para. 12 citing Lord Evershed,
M.R. in Kitchen v. Royal Air Force Assn., [1958] 2 All E.R. 241 (Eng. C.A.), at 250-251. In those decisions the courts
stated that three results were possible in the trial within a trial held where the lawyer negligently missed a limitation
period. First, the trial judge could find that had the case gone to trial the plaintiff would have been successful, in which
case 100 per cent of the lost damages would be awarded against the solicitor. Second, the trial judge could find that the
plaintiff would not have been successful, in which case only nominal damages would be awarded. Finally, where time
has passed to such an extent that a "trial within a trial" would be impossible the court must, to the best of its ability,
calculate the value of the opportunity lost to the plaintiff and award damages against the lawyer on that basis. Thus,
in the unusual circumstances when it has become impossible to conduct a trial within a trial, a loss of chance damage
assessment is awarded. Normally the law has been reluctant to view the loss of a chance as recoverable.

415      The Defendants argue that the passage of time does not make the normal assessment impossible. Rather, they
say it was the Plaintiff's decision to submit only the expert reports to be introduced at the September 2006 trial, without
calling the authors, which is problematic.

416      It is highly unlikely that a personal injury trial would be conducted in the manner in which it was conducted in
the case at bar, and it was certainly not the manner in which Mr. Steinfeld intended to present the case. While the notes
taken by Mr. Steinfeld and Mr. Kantor during their expert witness interviews provide some further information and
clarification, I do not know how any of the experts would have fared under cross examination. The issue of determining
the weight to be accorded to the expert reports is made more difficult by the fact that some of the reports are conflicting.

417      Thus, the process this court has been asked to undertake is different from an actual trial within a trial because
of the fact that the experts have not been tested by cross examination. I am prepared to try to do the best I can, but
the choices made by the Plaintiff have created a hybrid process where the judicial assessment requested falls somewhere
between a trial and a JDR. A certain level of novelty and uncertainty attaches to such a process.

418      In these particular circumstances, the best I can do is to set out the injuries claimed, the evidence advanced and
consider three scenarios.

419      Under scenario one, damages will be assessed based on the assumption that Mr. Adeshina's evidence would have
been accepted. However, it is not appropriate to simply accept all of the Plaintiff's expert reports, as some opinions differ
on key points, such as the issue of employability. In this scenario, Mr. Adeshina's expert reports will be read at face
value and weighed, to the extent possible, against the Defence expert reports. Scenario one will produce Mr. Adeshina's
best case recovery.

420      There will then be a general section discussing Mr. Adeshina's reliability and credibility to set the stage for the
remaining scenarios two and three.

421      Under scenario two, damages will be assessed based on the assumption that the Braxton-Suffield Report would
have been ruled admissible.

422      Under scenario three, damages will be assessed on the assumption that the Braxton-Suffield Report would have
been ruled inadmissible. Under this scenario the likely affect of all the other issues of reliability, credibility, causation
and mitigation will be determined.

A. The Plaintiff's Personal Injury Claim
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423      As may be expected in an adversarial litigation system, two different pictures emerge concerning the extent of the
Plaintiff's injuries and his truthfulness about his losses and limitations.

424      Despite lower amounts in the Amended Statement of Claim, the Plaintiff argued he would have received in the
range of $1.5 million had his claim gone to trial. He claims he suffers from chronic pain and is permanently disabled from
all employment. Since coming to Calgary from Nigeria he has worked hard, holding down two and sometimes three
jobs at a time to advance himself and to provide for his extended family. The Plaintiff argues that he was a happy and
well adjusted person before the accident, that he was a diligent and dedicated worker, and a well liked and respected bus
driver at the City. He asserts extensive general damages for amongst other things, loss of enjoyment of life. The Plaintiff
has received over 800 different forms of treatment and claims damages for past and future cost of care.

425      The Defendants argue that the Plaintiff's recovery at trial would have been far less than claimed. They dispute
the extent of his injuries, suggesting that they are either exaggerated, fabricated, or were not the result of the accident.
They claim that Mr. Adeshina is capable of working and that he has failed to mitigate his loss.

426      I have read and analysed all the extensive written evidence, including hundreds of pages of medical notes and
reports. The Plaintiff has multiple reports from treatment providers, sometimes in the same general area. I have reviewed
the following reports:

For the Plaintiff

Dr. VanGoor's five reports dated June 25, 2000, November 22, 2000, June 9, 2002, April 15, 2006, and April 24,
2006. Dr. VanGoor was Mr. Adeshina's treating physician from the time of the accident, and saw Mr. Adeshina on
numerous occasions from that time until his last meeting with Mr. Adeshina on March 14, 2006.

Dr. Buchko's four reports dated September 12, 2000, December 6, 2000, June 25, 2002, and April 10, 2006; and one
addendum report, dated May 4, 2006. Dr. Buchko, an orthopaedic surgeon, last saw Mr. Adeshina on June 24, 2002.

Dr. Sinclair's three reports dated July 18, 2001, June 6, 2002, and April 10, 2006. Dr. Sinclair, a plastic surgeon,
performed surgery on Mr. Adeshina's left wrist on March 19, 2001, and his reports indicated that he performed a
follow-up at a later date, however, no date was given.

Ms. Brennan's report dated January 2, 2004. Ms. Brennan, a physiotherapist, only saw Mr. Adeshina on December
30 and 31, 2003, at which time she performed a functional capacity evaluation.

Dr. Tse's letter dated June 12, 2002. Dr. Tse, an acupuncturist, last saw Mr. Adeshina on November 6, 2001. He
performed over 250 treatments.

Dr. Earle's report dated August 3, 2004. Dr. Earle only saw Mr. Adeshina on June 16-18, 2004, for an employment
assessment.

Dr. Oluwadario's report dated August 22, 2006. Dr. Oluwadario, a psychiatrist, first saw Mr. Adeshina on April
28, 2006, and this report did not indicate that he saw Mr. Adeshina on any other occasion.

Mr. Sherman's two reports dated April 6, 2006 and August 10, 2006. Mr. Sherman, a physiotherapist, last saw Mr.
Adeshina on June 28, 2006.

Ms. Thompson's two reports dated July 16, 2003 and April 28, 2006. Ms. Thompson, an occupational therapist,
last saw Mr. Adeshina on April 10, 2006.
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Dr. Fofie's two letters dated April 27, 2006 and May 2, 2006. Dr. Fofie, a dentist, indicated in his letters that he
performed dental work on Mr. Adeshina in March of 2001, however, his letters did not indicate that he saw Mr.
Adeshina on any other occasion.

Dr. Ng's two reports: an interim report dated May 9, 2002, and a final report dated November 8, 2002. Dr. Ng, a
chiropractor, first saw Mr. Adeshina on April 30, 2001, and his reports do not indicate that he saw Mr. Adeshina
on any other occasion.

Dr. Kraft's two reports dated April 14, 2006 and April 28, 2006. Dr. Kraft, a chiropractor, indicated in his reports
that he saw Mr. Adeshina on April 24, 2001, for an examination, and his reports did not indicate that he saw Mr.
Adeshina on any other occasion.

Dr. Zabrodski's two reports dated January 14, 2004 and December 8, 2005. Dr. Zabrodski, a general practitioner,
last saw Mr. Adeshina on December 8, 2005.

Dr. Brown's seven reports dated August 21, 2000, September 27, 2000, April 12, 2001, April 16, 2001, May 30, 2002,
June 18, 2002, and October 29, 2002. Dr. Brown, an orthodontist, did not indicate in his reports the first or last
time when he saw Mr. Adeshina, rather, September 27, 2000, is the only date mentioned when Dr. Brown saw Mr.
Adeshina.

For the Defence

Dr. Hollinshead's report dated September 15, 2004. Dr. Hollinshead, an orthopaedic surgeon and expert witness
for the Defendant, saw Mr. Adeshina on one occasion, September 15, 2004.

Dr. Wagner's two reports dated December 6, 1999 and June 20, 2000. Dr. Wagner, an otorhinolaryngologist and
expert witness for the Defendant, saw Mr. Adeshina on one occasion, November 17, 1999.

Mr. Teppler's undated report, prepared for the Defendant, which was based on his four-day physical therapy
evaluation of Mr. Adeshina on May 20-23, 2003.

Mr. Ness's report dated October 16, 2000, prepared for the Defendant. Mr. Ness's report indicated that Mr.
Adeshina completed the functional restoration program with Mr. Ness on October 13, 2000, and did not indicate
that he saw Mr. Adeshina on any other occasion.

Dr. Bazant's two reports dated May 9, 2000 and June 12, 2000. Dr. Bazant, an orthopaedic surgeon and expert
witness for the Defendant, saw Mr. Adeshina on one occasion, April 25, 2000.

Dr. Braxton-Suffield's report dated August 30, 2006. Dr. Braxton-Suffield, neuropsychologist and expert witness
for the Defendant, never saw Mr. Adeshina, rather, his report was based on the Mandel Data from November 2002.

427      It is not necessary to outline each report in detail at this point but relevant opinions will be presented under the
heading to which they relate.

B. Assessing Injuries: The Claim and Evidence of Mr. Adeshina

428      The accident involved Mr. Adeshina spinning in a car after being hit by a semi trailer at high speed. It is likely
that such an impact would create injury, and I accept that Mr. Adeshina suffered some objectively demonstrable injuries
attributable to this accident.

429      The Plaintiff claims he suffered severe injury to the neck; severe injury to the back; severe injury to the right
shoulder; severe injury to his jaw; severe injury to his left wrist; severe injury to his hips; closed head injury; concussion;
ringing in his ears; hearing loss in his left ear; pain and numbness radiating in both legs; pain and numbness radiating into
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his right arm; severe depression; post traumatic stress reaction; multiple body injuries; multiple body bruises; headaches
and dizziness; insomnia and fatigue; blurred vision; nausea; phobias; nightmares; reduced appetite; increased irritability;
absentmindedness; pain and suffering; and loss of amenities of life.

430      Mr. Adeshina testified over the course of three days. He was born in 1954 and gave extensive testimony on his
early childhood, how he was raised, his life in Nigeria, his relationship with his family, and steps he took towards self
improvement in Canada. He attended post secondary education for two years and worked in a variety of jobs including
construction and various security related positions. He worked as a bus driver for another company before he became
employed with the City.

431      I accept that before the accident he worked very hard and demonstrated a strong work ethic. I accept that he
loved his job as a bus driver and found great satisfaction and fulfilment in that position. It is clear Mr. Adeshina wanted
to return to work as a bus driver, testifying that he undertook two shoulder surgeries in an attempt to do so.

432      After the accident, Mr. Adeshina was off work for four months. He attempted to return to work for the City
in November 1999 on a gradual return to work program. He was placed in the Vandalism Awareness Team program
and the LRT Monitoring program for patrol duties, but he had to stop. He testified he was unable to handle the work
assigned to him. He continued with this program on and off until sometime in 2003. He was also offered a position as
the driver of a C-train, which is less physically demanding than driving a bus, but Mr. Adeshina was of the view that
it was beyond his capacity.

433      The Plaintiff chose to resign from his accommodated position at the City effective August 15, 2003. He complained
that he could not do the walking necessary and that even when he had a sedentary position a door would open and
close and the cold breeze exacerbated his pain. However, there was also evidence that there was a dispute with the City
concerning benefits and that the City was looking for a certain level of reimbursement from Mr. Adeshina.

434      He testified that he could no longer work as a security guard as he would be physically unable to react in an
emergency and that the job was too physically demanding. He said he experienced severe pain each day and outlined how
it changed every aspect of his life. In his view "Everything is destroyed ..." (Transcript, page 110, line 11). He spent a lot of
time caring for his injuries, he cannot sleep, and he is in near constant pain. He cannot pick up his new daughter or help
with the housework. Even cooking the kind of meals he enjoyed is extremely tiring. He described the grief associated with
the loss of his job and first marriage. He testified he would not be able to function without massage. He takes extensive
medication every day for pain, sleep and depression.

C. Scenario One: If Mr. Adeshina's Evidence is Accepted

435      Mr. Adeshina's prospects for recovery are maximized if the court accepts his evidence as reliable and credible.

i. Shoulder Injuries

436      There is objective evidence that Mr. Adeshina suffered from a right shoulder injury.

437      Dr. Greg Buchko is an orthopedic surgeon who treated Mr. Adeshina and has a special interest in arthroscopy
and sports medicine. He first examined Mr. Adeshina on September 12, 2000 and noted a full active range of motion and
no shoulder instability. On examination of the left wrist he found a full range of motion and no rotator cuff weakness.
He further reported that Mr. Adeshina underwent an MRI of his right shoulder on May 25, 2000, which revealed a small
intra-substance tear of the distal supraspinatus tendon associated with tendonopathy.

438      Dr. Buchko's opinion was that Mr. Adeshina had post-traumatic impingement syndrome of the right shoulder
and a tear of the triangular fibrocartilage complex of his left wrist. Regarding the left wrist, Dr. Buchko referred Mr.
Adeshina to Dr. Tom Sinclair for assessment and treatment. He concluded his report by stating that Mr. Adeshina was
not fit to return to work as a transit operator, mainly because of his right shoulder.
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439         On December 6, 2000, Dr. Buchko reported that the success rate of arthoscopic subacromial decompression
(shoulder surgery) for Mr. Adeshina's particular problem was approximately 75 per cent and that if the surgery was
successful, then the function of Mr. Adeshina's right shoulder might return to normal. It would take approximately four
months of post-operative recovery time for this type of shoulder surgery.

440           On July 19, 2001, Dr. Buchko performed surgery on Mr. Adeshina's right shoulder. Unfortunately, Mr.
Adeshina reported there was no post-operative improvement. A repeat MRI revealed a persistent partial tear involving
the supraspinatus component of his rotator cuff.

441      On May 1, 2002, Dr. Buchko performed a mini-open rotator cuff repair of the right shoulder to treat the persistent
partial tear, which surgery was described as uneventful. In a later report, he indicated that he saw Mr. Adeshina on May
28, 2002, 27 days after this surgery, and that unfortunately, Mr. Adeshina was still reporting the same degree of pain as
before the operation. Dr. Buchko indicated that on examination, Mr. Adeshina's active range of motion was significantly
restricted because of his ongoing shoulder pain and that he would see him again in two months for a reassessment.

442      On April 10, 2006, Dr. Buchko sent another report to Plaintiff's counsel indicating that he last saw Mr. Adeshina
on July 24, 2002 for a follow-up and there was nothing more he could do for him. He was of the view that Mr. Adeshina
had a permanent partial physical impairment with regard to his right shoulder. On May 4, 2006, Dr. Buchko provided a
report addendum and recommended that Mr. Adeshina not perform the work of a bus driver as this would likely result
in increased right shoulder pain. He was of the view that if the Plaintiff did not improve he would be left with chronic
partial physical impairment, which he declined to define in terms of a percentage disability.

443      I accept the evidence of Dr. Buchko that surgery was required on two occasions to repair demonstrable shoulder
injuries. He is a respected surgeon who was convinced that surgical intervention was in the best interests of his patient.

444      Other than Dr. Hollinshead, the Defence experts all examined the Plaintiff before his shoulder surgeries. Mr.
Ness's October 2000 report noted an improvement in right shoulder range of motion after physical therapy but also
noted Mr. Adeshina's lack of attendance and compliance with his treatment program. His opinion was that the Plaintiff
should be able to return to work after four to six weeks of rehabilitation. Dr. Bazant, who performed a DME, stated
in 2000 that he could find no objective reason for the Plaintiff's complaints of right shoulder pain. Mr. Teppler's 2003
report noted a limited range of mobility in the Plaintiff's right shoulder but also noted his reluctance to challenge his
limits and his lack of maximal physiological effort. Dr. Hollinshead, a shoulder expert, filed a four page report dated
September 15, 2004. He reported that it was unusual for a patient to have such severe pain following a straightforward
and uneventful surgery and that the Plaintiff seemed to embellish his injuries.

445      There was a previous injury to the right shoulder from a prior car accident and there was wear and tear noted
from age and working in construction. The MRI images taken on February 13, 2001 and November 25, 2002 showed
that the shoulder appeared intact and that the examination was normal. On May 29, 2005 the MRI showed no evidence
of a rotator cuff injury and the other findings were normal.

ii. Wrist Injuries

446      I accept that there was injury to Mr. Adeshina's left wrist. Dr. Thomas Sinclair is a plastic surgeon who specializes
in surgery of the hand, wrist and reconstructive surgery. In his report dated July 18, 2001, Dr. Sinclair noted that Mr.
Adeshina's wrist revealed no significant swelling and he had a normal range of motion in extension, flexion, pronation
and supination. He noted that on pronation and supination of the wrist, there was an audible click and snapping sensation
coming from instability of the extensor carpi ulnaris tendon. Dr. Sinclair performed surgery on March 19, 2001 to prevent
subluxating and snapping. Mr. Adeshina was immobilized in a cast for six weeks. Dr. Sinclair thought his recovery was
going well as there was no further snapping of the tendon and his pain was improving.
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447      Dr. Sinclair indicated that the typical recovery from this type of surgery was six months and that after that time
period, he did not expect any significant disability to the wrist. Due to the nature of the injury and surgery, he indicated
that Mr. Adeshina's wrist might swell with excessive repetitive use, but that this would likely settle down within a year.
Dr. Sinclair recommended that Mr. Adeshina not do any work that involved using his wrist in a highly repetitive nature
or lifting more than 20 pounds. At this point, Dr. Sinclair did not think that any further wrist surgery was required.

448      Dr. Sinclair wrote on June 6, 2002 that Mr. Adeshina reported a slow recovery from the wrist surgery but there
was no more snapping of the tendon. Dr. Sinclair noted that Mr. Adeshina continued to complain of wrist pain, not at
the surgical site, but more distal in the wrist joint itself.

449      Dr. Sinclair undertook further investigations on the left wrist, including a plain radiograph which did not show
any abnormality of the joint itself. The MRI scan of March 8, 2002, did not help Dr. Sinclair diagnose the source of Mr.
Adeshina's ongoing pain. Dr. Sinclair reported having difficulty understanding the source of the pain in the left wrist.
He noted that the pain appeared to result in significant disability and that he expected Mr. Adeshina would continue to
have ongoing pain in his left wrist, which Dr. Sinclair would not be able to correct.

450      Dr. Sinclair prepared a third report dated April 10, 2006, in which he reiterated his previous report and concluded
by stating that he could not give an accurate prognosis because he could not accurately diagnose Mr. Adeshina's ongoing
wrist pain.

iii. Musculoligamentous injuries

451          The evidence supports the conclusion that Mr. Adeshina suffered a whiplash injury but there were different
assessments of its severity, impact and likely duration.

452      Dr. F. James Bazant, an orthopaedic surgeon, prepared a May 9, 2000 DME report for a disability insurer. He
saw Mr. Adeshina on April 25, 2000 and found that his neck and dorsal, lumbar and thoracic spine showed no objective
abnormalities and that his gait and posture were normal. Dr. Bazant noted a degree of "illness behavior manifested by
some volitional restriction of movement at his neck". Dr. Bazant indicated that his clinical findings were not in keeping
with the limitations reported by Mr. Adeshina. Nevertheless, Dr. Bazant stated that "on the basis of the history, I believe
that Mr. Adeshina could have sustained a soft tissue injury of his neck and back and possibly, right shoulder and knee".
He indicated that at this point in time, it would be in Mr. Adeshina's best interest to attend a pro-active rehabilitation
facility for a return to work hardening program lasting four to six weeks and that at the end of this, Mr. Adeshina
would be able to resume his usual activities and employment as a bus driver. He believed that Mr. Adeshina's long-term
prognosis was good.

453      Dr. Bazant provided an additional report to Great West Life dated June 12, 2000 that referred to an MRI study
of Mr. Adeshina's right shoulder performed May 25, 2000. Dr. Bazant indicated that his prior opinion had not changed.

454      Dr. Robert Hollinshead, an orthopaedic surgeon, conducted a DME of Mr. Adeshina on September 15, 2004.
Dr. Hollinshead was of the opinion that Mr. Adeshina had suffered soft tissue injuries to several areas as a result of a car
accident. At that time Mr. Adeshina's biggest complaint related to his right shoulder, followed by complaints concerning
his left wrist. He also reported ongoing complaints from the accident related to his low back, his right and left jaw, his
left knee to the point where he could not walk up stairs, headaches with associated visual difficulty, numbness affecting
both upper extremities and both legs, and decreased hearing in his left ear. Mr. Adeshina reported that he was unable to
work or drive a car due to his injuries. Dr. Hollinshead reported that when asked about prior problems, Mr. Adeshina
neglected to mention any prior vehicle accidents and denied having had any symptoms whatsoever immediately prior
to the 1999 accident.

455      Dr. Hubert Ng, a treating chiropractor, first saw Mr. Adeshina on April 30, 2000 and his last report was dated
November 8, 2002. He reported that Mr. Adeshina's x-rays revealed a slight lateral deviation of the lumbar spine to the
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left wing with apex at L1, hypolordotic cervical curve and decreased cervical flexion. Dr. Ng's diagnosis was a grade 3 to
4 (moderate to severe) acceleration/deceleration type of injury to the cervical-dorsal-lumbar spine with myofascitis. His
recommended treatment plan included chiropractic adjustment, laser therapy, spinal rehabilitation, postural education,
the use of a cervical neck pillow and back support. He expected a slow recovery due to the large amount of soft tissue
damage involved. He also found grade three to four chronic back pain in the low back spine, resulting in a 10 per cent
impairment of the low back. He rated Mr. Adeshina as severe to crippled (70 per cent) for both the cervical-dorsal and
low back area. Mr. Adeshina reported to him that he only enjoyed 30 per cent overall symptomatic relief, and Dr. Ng
recommended chiropractic care once every two weeks for the next 12 to 18 months.

456      Ms. Brennan's December 2003 assessment found normal joint flexibility throughout the Plaintiff's lumbar spine.

457           Dr. Kraft's chiropractic report stated that the Plaintiff had suffered a moderate to severe whiplash injury
resulting in moderate chronic disability. Mr. Adeshina attended at Dr. Kraft's office on April 24, 2001, for consultation,
examination and treatment. Dr. Kraft prepared a report for Plaintiff's counsel dated April 14, 2006. At the time of the
examination, Mr. Adeshina's chief complaints were of chronic, moderate to severe, posterior, dull aching/sharp stabbing,
neck pain and stiffness, difficulty in moving his head freely, and constant pain in his right shoulder, thoracic spine,
low back and left wrist. Dr. Kraft's physical examination notes state that "[p]ostural evaluation, AP and lateral, were
unremarkable aside from mild anterior head carriage. Neurological examination including DTR's, sensory, motor and
gross CN testing was within normal limits".

458          Kraft's diagnosis was that Mr. Adeshina suffered a severe hyperflexion/extension, strain/sprain injury of the
ligamentous and soft tissue-holding elements of the cervical and mid/upper thorasic spine. He further found that Mr.
Adeshina suffered a moderate/severe, low back strain/sprain, severe right shoulder musculoligamentous injury and a
severe left wrist ligamentous injury in the 1999 accident. He found that these injuries had led to chronic, moderate,
cervical, thorasic and lumbar spine pain and left wrist and right shoulder chronic pain and disability, even after surgical
intervention.

459      Dr. Kraft believed these injuries were consistent with the 1999 accident that Mr. Adeshina described and that these
injuries were a direct result of the 1999 accident. He noted that Mr. Adeshina had only gained minimal improvement
from treatment. Given the length of time since the accident, the various kinds of treatment and surgeries undergone and
the continuation of serious neck, back, shoulder and wrist pain, it was Dr. Kraft's opinion that Mr. Adeshina would
suffer from this pain and disability indefinitely. He did not think that Mr. Adeshina would ever return to his previous
employment and recommended that chiropractic or other treatments, offering symptomatic relief, be made available
indefinitely at a frequency of one to two treatments biweekly.

460           Mr. Sherman, a physiotherapist, saw Mr. Adeshina on March 28, 2006 for the purpose of reviewing his
current status and ascertaining whether further rehabilitation was appropriate. From a physiotherapy perspective, Mr.
Adeshina's chief complaints were left wrist pain; right shoulder pain and reduced range of motion; recurrent dizziness
and headaches; cervical spine, lumbar spine, and bilateral knee pain; and temporomandibular joint pain. Mr. Sherman
was not able to fully examine Mr. Adeshina due to Mr. Adeshina's increasing level of irritability during the examination.

461           Based on the examination he did perform, Mr. Sherman noted that Mr. Adeshina's range of motion was
approximately 75 per cent with very obvious restrictions in left and right side-bending. Mr. Sherman documented that
active resisted testing of the rotator cuff reproduced pain and weakness of the right shoulder. He estimated passive range
of motion of Mr. Adeshina's left wrist at approximately 80 per cent and passive intra-articular mobility testing revealed
gross restriction of motion and acute sensitivity, particularly involving the medial carpal bones. Mr. Adeshina's knees
showed a full functional range of passive motion.

462      Mr. Sherman concluded his report by stating that Mr. Adeshina had a very complicated presentation. He noted that
while there were very obvious musculoskeletal dysfunctions, abnormalities, and restrictions, Mr. Adeshina was suffering
significantly because of the physiological changes associated with chronic pain. As such, Mr. Sherman explained that



Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 72

there were more qualified practitioners who would be better suited to explain this. Mr. Sherman did however, think
that Mr. Adeshina would benefit from physical therapy for his musculoskeletal dysfunctions and recommenced regular
attendance for same, at a frequency of one to two times per week, for eight weeks. It was Mr. Sherman's opinion that Mr.
Adeshina was severely injured and impaired and that even with successful rehabilitative efforts, it was highly probable
that he would not return to his pre-accident occupation.

463      I find that Mr. Adeshina suffered a moderate to severe whiplash, with lasting pain. Dr. Ng thought that treatment
for as much as 18 months was recommended. Dr. Kraft and Mr. Sherman saw Mr. Adeshina in 2006 and were of the
opinion that treatment was still required indefinitely.

iv. TMJ and Teeth

464      Most of the medical experts who examined Mr. Adeshina found TMJ injuries. Dr. Fofie stated that he had treated
Dr. Adeshina for over 15 years and that there were no signs of TMJ injuries prior to the accident. Mr. Adeshina reported
tenderness in the T-M joint when first examined by Dr. VanGoor, four days after the accident, and continued to report
TMJ pain up until the trial date in September 2006.

465      Dr. Duncan Brown, an orthodontist, saw Mr. Adeshina on September 27, 2000 and treated him for TMJ injuries
after the accident. His May 2002 report stated that the Plaintiff's prognosis was fair and that there would be some
degree of minimal permanent TMJ impairment. Dr. Brown provided another report on May 30, 2002 indicating that
Mr. Adeshina had been receiving palliative treatment for a period of 18 months.

466          Dr. Wagner, a otorhinolaryngologist retained by the Defence, agreed in his December 1999 report that Mr.
Adeshina suffered from TMJ dysfunction but believed that he was exaggerating a bit. Dr. Wagner concluded the report
by stating that Mr. Adeshina's main disability was a 10 to 15 decibel hearing loss in the left ear that was not really
significant and may have been pre-existing. Further, he did not think that the dizziness, headaches, TMJ dysfunction
and reduction of hearing should affect Mr. Adeshina's returning to work.

467      I find that Mr. Adeshina suffered a TMJ injury that required treatment for approximately 18 months and resulted
in minimal permanent impairment. It has not been established on a balance of probabilities that any hearing loss was
caused by the accident.

v. Depression

468      The Plaintiff argues that he suffers a combination of chronic pain and depression, which impairs his ability to
work and sometimes even function. The evidence is that before the accident his coworkers and friends saw him as a fun
loving, happy person who was always ready with a joke, smile or story.

469      Dr. VanGoor thought the Plaintiff suffered from permanent stress and clinical depression due to the injuries
suffered in the accident, a reactive depression.

470         Mr. Adeshina was referred to Dr. Samuel Oluwadairo, a psychiatrist at the Foothills Medical Centre. In his
August 22, 2006, report he concluded that the Plaintiff was moderately depressed. He explained that depression can
make chronic pain get worse and that chronic pain can lead to depression. He noted that while Mr. Adeshina was
never admitted for any psychiatric or psychological concerns, he had been treated with the antidepressant Prozac and
Paxil "in the past". He also described the various pressures on Mr. Adeshina and his disappointments associated with
coming to Canada. He stated: "Mr. Adeshina has bounced back from previous life adverse events, however, this time
around it appears that it was the last straw that really broke the camel's back." The report does not say what "this time
around" meant. It may have referred to the accident. On the other hand, it may have referred to Mr. Adeshina's reported
frustration with not being able to be "adequately compensated for his disability" and "not being believed," or to other
matters such as his divorce, which was very difficult for him. During his testimony, when speaking of his first wife, Mr.
Adeshina broke down in court.
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471      Mr. Adeshina's first wife, Mrs. Doreen Adeshina, testified that she had known the Plaintiff since 1976. They
were married, she brought two children into their relationship, and they had one daughter together. She worked as a
nursing assistant for 29 years, working at night and sleeping during the day. She reported that the Plaintiff always had a
job and sometimes two at the same time. She testified that before the accident she considered that they were married for
life, that they were soul mates who loved each other, and that Mr. Adeshina was a supportive, helpful and affectionate
husband and father. While she could not remember the exact timing, her best recollection was that in the December
following the June accident, she asked the Plaintiff to move out of their joint home. She reported that he was in constant
pain, had become verbally abusive and that his behavior prevented her from getting the sleep she required to function.
He refused to allow her to touch him or help him. She testified that their daughter had been diagnosed with a mental
health disorder and that this had placed significant stress on the relationship for at least four to five years before the
accident. She initiated divorce proceedings in January 2000. Interestingly it was granted July 5, 2000, and they have had
very little contact since that time. Dr. VanGoor was also of the opinion that family stress was as a distinct cause of Mr.
Adeshina's emotional distress.

vi. Chronic Pain, Pain Disorder, Myofacial Pain, and Fibromyalgia

472          The Plaintiff alleges extensive suffering as a result of chronic pain syndrome and argues that it explains any
inconsistencies between objectively demonstrable injury and his subjective experience of pain.

473      In Goertzen v. Sandstra, 2005 ABQB 623 (Alta. Q.B.), the Court quoted the following passage from the judgment
of Gonthier, J. in Martin v. Nova Scotia (Workers' Compensation Board), [2003] 2 S.C.R. 504 (S.C.C.) describing chronic
pain, at para. 66:

Pain that persists beyond the normal healing time for the underlying injury or is disproportionate to such injury,
and whose existence is not supported by objective findings at the site of the injury under current medical techniques.
Despite this lack of objective findings, there is no doubt that chronic pain patients are suffering and in distress, and
that the disability they experience is real.

474      Chronic pain results in the sufferer being in constant pain. The pain may be psychosomatic, that is, be more
psychologically based than physical, but it is real to the sufferer: Goertzen at para. 67.

475      The evidence from the medical reports indicates that Mr. Adeshina's physical injuries did not match the pain he
reportedly experienced. Mr. Sherman's March 2006 report notes that although the Plaintiff very obviously suffered from
musculoskeletal dysfunctions, he suffered significantly because of the physiological changes associated with chronic pain.
Dr. Zabrodski, a general practitioner specializing in occupational employability, used a number of inventories to score
Mr. Adeshina's pain and disability. The majority of these tests indicated a moderate to severe perception of disability
and pain. His January 2004 report diagnosed the Plaintiff as suffering from post-traumatic injuries resulting in chronic
pain disorder associated with physical and emotional injuries. Dr. Zabrodski spoke of an impairment of 23 per cent and
commented that the Plaintiff was dysfunctional based on a chronic, entrenched, disability lifestyle and belief system.

476      The main plaintiff expert on chronic pain was Ms. Deanna Thompson, who worked in the Canmore Pain Clinic.
In her initial 2003 report, she diagnosed the Plaintiff as suffering from chronic pain. The Plaintiff also intended to submit
a report from Dr. Earle, who had reached the same conclusion. The Defence had little evidence related to the Plaintiff's
chronic pain and no vocational assessment other than the information in the Braxton Suffield Report.

477      If Mr. Adeshina's testimony is accepted, a finding of chronic pain is more likely than not.

vii. Summary of Injuries

478      Mr. Adeshina's injuries included an injury to the shoulder that required two surgeries, with an undefined chronic,
partial, physical impairment; an injury to the wrist requiring one surgery at the time of trial and that resulted in some
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level of lasting pain; a moderate to severe whiplash that caused damage to his back, neck, knees and that produced
headaches; and a mild TMJ injury that caused some degree of minimal impairment. These injuries are complicated by
the presence of depression and chronic pain syndrome.

D. Employability and Loss of Income

479      A key issue concerned the Plaintiff's employability. The most significant single head of damage claimed related
to lost past and future income.

480      Mr. Adeshina claimed that his injuries prevented him from any type of work for the remainder of his employment
years, until a proposed retirement at age 70.

481      It was a source of great disappointment to Mr. Adeshina that he could not continue to drive a bus, a job he enjoyed,
excelled at and which provided him with a daily opportunity to interact with people. The evidence of his co-workers from
Calgary Transit was consistent and very positive. They believed that the Plaintiff loved his job and would have returned
to work had he been able. He was variously described as good natured, energetic, and the life of the party. The Plaintiff
wanted to return to work as a bus driver. His supervisor, Mr. Charles Von, described how the Plaintiff broke into tears
at a meeting when he reported that his surgeries had not been successful and that he could not return to work.

482      The Defence had tendered limited evidence on employability, likely intending to further its case through cross
examination.

483      All of the medical reports, other than the 2000 report from Dr. Bazant, concluded that Mr. Adeshina was no
longer fit to go back to work as a bus driver. However, Dr. Bazant's report was completed before Dr. Buchko performed
the two surgeries. Some experts attributed this incapacity to the combination of the shoulder and wrist injuries creating a
physical incapacity to turn a large steering wheel even with an automatic transmission. Other experts found that it would
not be safe or viable for Mr. Adeshina to drive a bus because of his chronic pain, depression and use of opiates.

484      The medical reports are divided on whether or not Mr. Adeshina had a residual employment capacity and could
have worked at another type of job. For the Defence, Mr. Ness stated in his October 2000 report that Mr. Adeshina
appeared to become increasingly agitated with discussions surrounding return to work and also noted a reluctance to
attempt the modified duties available at Calgary Transit. Mr. Ness noted that subjective complaints of pain continued
to be a primary barrier to Mr. Adeshina making significant progress. It was Mr. Ness's opinion that Mr. Adeshina was
capable of performing modified work and that he could commence a return to work program with modified duties, such
as customer service tasks, that were available with his employer. In his opinion, Mr. Adeshina's recovery was impaired
by his failure to attend for recommended treatment and engage in conditioning and strengthening programs.

485      The Plaintiff tendered multiple expert reports on employability, but they say somewhat different things. There are
two reports from Ms. Deanna Thompson, occupational therapist; one report from Ms. Mary-Alice Brennan, functional
capacity evaluator; two reports from Dr. Zabrodski, a physician with a specialty in occupational employability; and one
report from Dr. Robert Earle, a vocational evaluation specialist. Dr. Oluwadairo's August 2006 report diagnosed the
Plaintiff as suffering from a depressive disorder and chronic pain and, he found it difficult to predict when the Plaintiff
would be able to return to work.

i. Ms. Deanna Thompson

486      Ms. Thompson had expertise in chronic pain and first saw Mr. Adeshina on November 8, 2002 and December 6,
2002 for a functional capacity evaluation (FCE). Ms. Thompson worked at the Chronic Pain Clinic in Canmore. In 2003,
she diagnosed Mr. Adeshina as having chronic pain syndrome. She thought he was not able to extend his full effort and
stated that "it is not possible to determine whether the abilities he exhibited during the FCE are an accurate reflection of
his true functional abilities and limitations." She explained that his reactions may have been the result of fear of increased
pain from activity, limited pain coping skills, severe depression, use of medication or cultural background. However, she
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stated that there were inconsistencies between his demonstrated abilities and reported difficulties and "there are signs
that Mr. Adeshina did not give his full effort, he may be able to do more than demonstrated."

487      She prepared a July 2003 FCE report and concluded that the Plaintiff "would likely be able to return to part-time
work, and possibly full-time work, at a limited/sedentary strength level if his restrictions and difficulties are respected
by a potential employer."

488      Ms. Thompson's 2006 report concluded that Mr. Adeshina was capable of full-time employment, with restrictions
concerning shoulder movement and lifting. She found that he gave increased effort during this testing and that his mood
had improved.

ii. Ms. Mary-Alice Brennan

489      Ms. Brennan, a physiotherapist, conducted an FCE and prepared a report dated January 2, 2004, based on six
hours of testing, including 29 functional activities, over the course of two days on December 29 and 31, 2003. The purpose
of the assessment was to determine Mr. Adeshina's current functional abilities, limitations and restrictions and to conduct
a loss of housekeeping capacity assessment. Her overall diagnosis was of a rotator cuff repair of the supraspinatus muscle
to the right shoulder and a triangular fibrocartilage tear to the left wrist. She found that Mr. Adeshina's gait, posture,
coordination and movement characteristics were essentially normal, with the exception of his right shoulder mobility.
His overall joint flexibility was within normal limits throughout his lumbar spine, left arm and lower extremities. His neck
movement was self-limited, left wrist movements were essentially normal and there was no swelling noted around the
well healed scar along the wrist. Ms. Brennan found that Mr. Adeshina demonstrated the strength to safely lift and carry
at a light level (up to 20 pounds) without significant aggravation of his shoulder or wrist symptoms. He demonstrated
a limited tolerance to right shoulder reaching and repetitive lifting activities.

490      Ms. Brennan found that Mr. Adeshina was capable of light level work, which did not involve repetitive reaching
or lifting. She indicated that he would be able to perform jobs which were primarily sedentary and did not involve
continuous sitting, standing or walking. She recommended that Mr. Adeshina increase his strength, particularly his
shoulder strength, by increasing his home exercise program.

iii. Dr. Zabrodski

491      Dr. Richard Zabrodski, a general practitioner specializing in occupational employability, assessed Mr. Adeshina
on January 14, 2004 and used a number of inventories to score his pain and disability. Mr. Adeshina's score on the
Multidimensional Pain Inventory ("MPI Short Form") suggested that Mr. Adeshina's presentation was consistent with
that of dysfunctional individuals who report higher severity of pain, greater interference with their lives, higher degrees
of psychological stress, lower perceived ability to control their lives and lower activity levels, compared with chronic pain
control groups. Dr. Zabrodski stated that Mr. Adeshina had a moderate to severe level of perceived disability, with the
highest level of reported disability being for family/home responsibilities and recreation. Dr. Zabrodski reported that
Mr. Adeshina's Beck Depression Inventory score was 14/63, which did not suggest depressed mood or underlying clinical
depression. Dr. Zabrodski reported that the Neck Disability Index targeted activities of daily living affected by neck pain

and that Mr. Adeshina scored 38 out of a possible 50 (76 th  percentile), indicating a perception of severe to crippling
disability relating to neck pain. Dr. Zabrodski reported that the Oswestry Function Test targeted activities of daily living

affected by pain and that Mr. Adeshina scored 28 out of a possible 50 (56 th  percentile), indicating a perception of severe
disability related to pain.

492      During the physical examination, Dr. Zabrodski reported no significant pain amplification or abnormal behaviors
and no evidence of fabrication or inconsistency. Dr. Zabrodski reported that Mr. Adeshina had reached the "maximum
medical improvement", which was essentially the date after which further recovery could no longer be anticipated.

493      In terms of employability Dr. Zabrodski stated:
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At best, Mr. Adeshina is considered fit to do non-safety sensitive work that is strictly sedentary in nature and does
not require significant concentration ... Based on his past training and experience, his employability and competitive
employability has been seriously compromised ... I would not anticipate that Mr. Adeshina will improve to the point
that he can return to his own occupation ... I suspect that even if this man were able to return to work in some part
time, lighter duty alternative capacity, his earnings would be markedly reduced. (p. 11-12)

494      Dr. Zabrodski performed another one hour assessment of Mr. Adeshina in December 2005 and spent a further
hour to review clinical information and prepare a report. The physical examination produced pain behaviours. His view
was that there was a well entrenched disability lifestyle that reduced the chances of returning to gainful employment at
less than one per cent. He noted that Mr. Adeshina's mood continued to have at least a mild impact on his activities and
adaptation. He provided impairment ratings, which are based on activities of daily living, but do not indicate a person's
ability or inability to do a task relating to work. He found a reduced wrist range of motion equivalent to a 7 per cent
whole body impairment; a reduced shoulder range of motion of 6 per cent whole body impairment; a relatively mild
TMJ impairment of 2.5 per cent whole body impairment; and a mild impairment due to a chronic mood disorder. He
reported that "[c]learly, an expectation of a 'cure' and a return to work is unrealistic in this case": at p. 7 of his report.
Dr. Zabrodski's view was that Mr. Adeshina was not competitively employable and would be unable to do any kind of
meaningful employment in the future.

iv. Dr. Earle

495          Dr. Earle performed an independent employment assessment of Mr. Adeshina and prepared a report dated
August 3, 2004. He believed that Mr. Adeshina was competitively unemployable at that time and that his ability to
compete for and retain employment within the limits of his abilities and interests remained seriously compromised. His
opinion was not that Mr. Adeshina would never work again, but that "if he does work, it will likely be on a short-term
and/or intermittent basis, involve work from which he does not necessarily derive much satisfaction, and offer only a
comparatively low wage": at p. 57 of his report. Dr. Earle opined that Mr. Adeshina may not be able to return to his
security guard position because "that is considered beyond Mr. Adeshina's strength capacity, and perhaps beyond his
ability to use his upper extremities in a coordinated fashion": at p. 49 of his report. Dr. Earle found that Mr. Adeshina was
unemployable, but that he may be in a position to return to a part-time or full-time job if he could effectively achieve better
pain resolution, dramatically reduce or eliminate his need for medication and improve his psycho-emotional outlook.

v. Conclusions re employability

496      Based on the totality of the evidence, I find that Mr. Adeshina has permanently lost the capacity to work as
a bus driver.

497      I find that his injuries and surgeries were such that he was legitimately unemployable until the end of 2002. At
that time, the recovery time post surgery had lapsed and his own expert, Ms. Thompson formed the opinion that he was
capable of at least part-time employment. Her 2003 report, which accepted that the Plaintiff suffered from chronic pain,
stated that the Plaintiff could work part-time and perhaps full-time from January 2003. (While her initial report is dated
July 16, 2003 it was based on his performance on November 8 and December 6, 2002.). She provided what she believed
to be an accurate snapshot at the time, and she was of the view that Mr. Adeshina may be able to return to work at some
security guard position and that part-time or full- time, limited, sedentary occupations were open to him. She qualified
this opinion somewhat in her subsequent 2006 report, but she did not resile entirely from the contents of that report.

498      Ms. Brennan also stated that the Plaintiff could return to work in a limited type of position by the end of 2003.
Dr. Zabrodski spoke of competitive employability but found the Plaintiff fit to do non-safety-sensitive work that was
strictly sedentary in nature and did not require significant concentration. Dr. Earle did not say that Mr. Adeshina would
never work again. Even Dr. VanGoor appeared to change the view expressed in his April 2006 report that Mr. Adeshina
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was "definitely permanently disabled from any type of job as a result of the injuries sustained in the accident of June 17,
1999." At trial, it was Dr. VanGoor's opinion that Mr. Adeshina could work at something.

499      In Wade, the court ruled that while the plaintiff clearly had some functional capacity to work, employment was
primarily an economic activity, and the ability to work was as much based on competitive factors as it was health factors.
Notwithstanding the plaintiff's theoretical ability to work, the court found that she would never work again. Even if she
could find a job that would cater to her particular needs, she was unlikely to be competitive in the workplace. As a result,
the court calculated her past loss of income and future loss of earning capacity as if she were completely disabled.

500      I do not adopt this analysis in the case at bar. Mr. Adeshina was being accommodated by the City, an employer
who, in the words of Ms. Thompson, was respecting his restrictions and difficulties. The totality of the evidence indicates
that Mr. Adeshina was competitively employable and does not establish a permanent disability from all employment. I
find that he could have worked at least part-time, and likely full-time, from January 2003 forward.

E. Assessing Damages

501      The most basic principle is that a plaintiff is entitled to be put into the position he or she would have been in
but for the accident so far as money can do that: see Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229 (S.C.C.);
Parypa v. Wickware, 1999 BCCA 88 (B.C. C.A.); Rose v. Mitton (1994), 128 N.S.R. (2d) 99 (N.S. C.A.) at para. 15.

502      In conducting a trial within a trial, the date for assessment of damages is the date at which the notional trial or
settlement would have taken place. The loss crystallizes at the time the lawyer's actions caused the client to lose his or
her rights: see the Alberta Court of Appeal's judgment in Pasko at paras. 6-8 and Rose at para. 15.

503      In a case where the allegation is that the lawyer has settled for too low an amount, damages should be assessed
as the "difference between the amount a reasonably competent solicitor would have recommended as a settlement
figure considering all the circumstances existing at that time and what the defendant solicitor recommended as an
appropriate settlement". An appropriate settlement figure might be less than the amount that counsel would estimate as
an appropriate award had the matter gone to trial, since settlements usually involve compromises: Rose at para. 25.

504      Past loss must be proved on a balance of probabilities; future loss must be proved on a "simple probabilities" basis.
"A future or hypothetical possibility will be taken into consideration as long as it is a real and substantial possibility
and not mere speculation" and future or hypothetical possibilities are simply given weight according to their relative
likelihood: Athey v. Leonati, [1996] 3 S.C.R. 458 (S.C.C.) at para. 27.

505      No issue arises concerning whether the damages were collectible: see Riggins at para. 24.

506      I have reviewed the authorities provided to me by the parties. Mr. Adeshina relies on Wittmeier v. Scholes, 1999
ABQB 4, 239 A.R. 42 (Alta. Q.B.); Silvaniuk v. Stevens, 1999 ABCA 191, 244 A.R. 75 (Alta. C.A.); Olson v. General
Accident Assurance Co. of Canada, 2001 ABCA 91, 281 A.R. 327 (Alta. C.A.); Wade v. Baxter, 2001 ABQB 812, 302
A.R. 1 (Alta. Q.B.); Jensen v. Thompson, 2002 ABQB 1066, 328 A.R. 354 (Alta. Q.B.); Dushynski v. Rumsey, 2001 ABQB
513, 295 A.R. 309 (Alta. Q.B.), var'd 2003 ABCA 164, 327 A.R. 373 (Alta. C.A.); Dyck v. Wilkinson, 2004 ABQB 731
(Alta. Q.B.); Thibert v. Zaw-Tun, 2006 ABQB 423 (Alta. Q.B.); Seich v. Tobin, 2007 ABQB 492 (Alta. Q.B.); Prosser
v. 20 Vic Management Inc., 2009 ABQB 177 (Alta. Q.B.); Russell v. Turcott, 2009 ABQB 19 (Alta. Q.B.), add'l reasons
2009 ABQB 236 (Alta. Q.B.); Norminton v. B & B Electronics Ltd., 2009 ABQB 18 (Alta. Q.B.).

507      The Defendants rely on Goertzen.

i. General or Non-Pecuniary Damages

508      An award of general damages is made to compensate for loss of pleasure, enjoyment of life and amenities. In
coming to the appropriate award, the Court must take into account a number of factors, including the limits imposed
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by the Supreme Court, public policy, the severity and duration of the injuries, the degree of impairment the injuries have
imposed, the prognosis and potential for treatment and the effect of the injuries on the plaintiff's day to day life.

509          Each plaintiff's injuries are unique, but case law assessing damages for similar types of injuries is helpful in
determining the appropriate scale of general damages to be awarded.

510      In the 1999 decision in Wittmeier, the plaintiff suffered neck and back pain and was eventually diagnosed as
having an impinged sciatic nerve. The plaintiff underwent an operation which did not result in any relief and he suffered
and would continue to suffer from chronic pain. The award was $125,000 ($146,000 in 2006).

511      In the 1999 decision in Silvaniuk, the plaintiff suffered a whiplash injury and had little use of her left arm, which
resulted in a permanent disability, and suffered from debilitating chronic pain some eight years after a motor vehicle
accident. The trial court ruled that the plaintiff had failed to mitigate her damages by attending physiotherapy as directed
by her doctor. The Court of Appeal overruled the trial court and found that the plaintiff had done what her treating
physician specialist recommended. The Court of Appeal raised the general damages award from $30,000 to $60,000
($70,000 in 2006).

512      In the 2001 decision in Dushynski, the plaintiff suffered from neck, shoulder and back pain, pain in her legs, and
chronic pain syndrome. She had surgery on her legs, but this did not relieve her pain. The Court found that the injuries
suffered in Wittmeier were similar and awarded the plaintiff $125,000 ($140,000 in 2006). The Court of Appeal affirmed
the award, noting that it was on the high end of the scale.

513      In the 2004 decision in Dyck, the plaintiff suffered from a mild cervical strain and mid-back pain and disc herniation
that caused ongoing moderate to severe pain in her back and leg. She was found to be suffering a 13 per cent permanent
total body impairment. She was awarded $110,000 in general damages ($114,000 in 2006)

514          In the 2005 decision in Goertzen, the plaintiff's vehicle was struck in a relatively low impact collision and he
suffered injury to the C2 and C3 facet joints and a diffusion of the pain from that site to the soft tissue in and around that
area. He suffered from major depression, chronic pain syndrome and generalized anxiety disorder and had not worked
since the accident. He was diagnosed as suffering from a 50 percent disability and was not expected to fully recover. The
trial court found that the plaintiff needed to take steps to overcome his chronic pain and awarded general damages of
$70,000 ($71,000 in 2006).

515      In the 2007 decision in Seich, the plaintiff suffered from a mild brain injury, injury to his wrist requiring surgery,
suffered from depression and had difficulty focusing as a result of a motorcycle accident. He was diagnosed as suffering
from a 5 percent total body disability to his wrist and hand which affected his work ability. The award was $80,000
($79,000 in 2006).

516      In the 2009 decision in Prosser, the plaintiff suffered from right and left sciatica nerve pain and lower back pain,
a disc herniation and was assessed as having a 5 percent total body impairment and mild disability due to her back pain.
She underwent extensive treatments including chiropractic, physiotherapy, massage therapy, prolotherapy, injections to
the sacroiliac joints and intra articular prolotherapy. Her chronic pain continued at the date of trial and there was no
evidence that it would decrease. The award of damages was $100,000 ($95,000 in 2006)

517       In the 2009 decision in Russell, the plaintiff suffered severe whiplash, TMJ injuries, headaches, chronic pain,
and fibromyalgia. She also suffered from post-traumatic stress disorder, depression, and general anxiety. She underwent
numerous treatments including chiropractic treatments, massage therapy, pain clinic counseling, physiotherapy,
acupuncture, narcotic medications and psychological and psychiatric counseling. She had been unable to work since the
accident and continued to suffer chronic pain at the time of trial. The award was $115,000 ($110,000 in 2006).

518      Mr. Adeshina underwent three operations (within the relevant time period) and went from a happy, productive
individual to one who claims total incapacity. There is permanent injury, invasive and extensive treatments and great
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personal impact. I find significant similarities between the injuries suffered by Mr. Adeshina and those suffered by the
plaintiffs in Dushynski , Prosser and Russell. The range of damages awarded in these three decisions was between $95,000
and $140,000 in 2006 dollars. If Mr. Adeshina's evidence is accepted he could have expected to receive general damages
in that range, and I award general damages at the mid-point range of $117,500 in 2006 dollars, which I round up to
$120,000.

ii. Past and Future Loss of Income Damages

519      I have reviewed the authorities provided to me by the parties with regard to past and future loss of income, as
well as supplementary authorities.

520      An award for future loss of income is intended to compensate for the loss of earning capacity, which is sometimes
described as compensation for the loss of a capital asset, the capacity to earn: B. (M.) v. British Columbia, 2003 SCC
53, [2003] 2 S.C.R 477 (S.C.C.), at para. 47; Prosser at para. 250; Norminton .

521          The Plaintiff has the burden of proving past loss of income on a balance of probabilities: Smith v. Knudsen,
2004 BCCA 613 (B.C. C.A.), add'l reasons 2005 BCCA 347 (B.C. C.A.); Sidorsky v. Lowry, 2009 ABQB 68 (Alta. Q.B.),
add'l reasons 2009 ABQB 197 (Alta. Q.B.). The plaintiff has the burden of proving future loss of earning capacity on a
simple probabilities basis, namely was there a real and substantial possibility of the loss and not mere speculation: Olson
, Palpal-Latoc v. Berstad, 2004 ABCA 92 (Alta. C.A.), add'l reasons 2004 ABCA 212 (Alta. C.A.), leave to appeal to
S.C.C. refused, (S.C.C.); Byron v. Larson, 2004 ABCA 398, 357 A.R. 201 (Alta. C.A.); Lowe v. Larue, 2000 ABCA 28,
250 A.R. 220 (Alta. C.A.).

522          The task of the court is to assess damages, not to calculate them according to some mathematical formula:
Mulholland (Guardian ad litem of) v. Riley Estate (1995), 12 B.C.L.R. (3d) 248 (B.C. C.A.). Once impairment of a
plaintiff's earning capacity as a capital asset has been established, that impairment must be valued. The valuation may
involve a comparison of the plaintiff's likely future both without and then with the accident. As a starting point, a trial
judge may determine the present value of the difference between the amounts earned under those two scenarios. But if
this is done, it is not to be the end of the inquiry: Ryder (Guardian ad litem of) v. Jubbal, [1995] B.C.J. No. 644 (B.C.
C.A.). The overall fairness and reasonableness of the award must be considered taking into account all of the evidence.

523      In Cowles v. Balac, [2005] O.J. No. 229 (Ont. S.C.J.), add'l reasons (2005), 36 C.C.L.T. (3d) 209 (Ont. S.C.J.);
aff'd (2006), 83 O.R. (3d) 660 (Ont. C.A.), add'l reasons (2006), 43 C.C.L.T. (3d) 208 (Ont. C.A.); leave to appeal to
S.C.C. ref'd (2007), 367 N.R. 400 (note), 233 O.A.C. 399 (note) (S.C.C.), the Court found that the nature of the plaintiff's
permanent disabilities precluded her from a number of occupations. The Court held that it was more appropriate to grant
a lump sum to compensate Ms. Cowles for the loss rather than attempt to calculate a precise amount on an actuarial
basis. She was awarded $250,000.00 and the award was explained at para. 114:

The amount is substantial enough to reflect the fact that she is a young woman who will be precluded from certain
types of work on a full time basis for the rest of her working life while recognizing there are many jobs she could
do on a full-time basis. It is her loss of earning capacity that has been compromised and for which she is being
compensated.

524      Mr. Adeshina claimed lost income based on two reports prepared by Ms. Cara L. Brown at Brown Economic
Consulting. The first report was dated October 29, 2004, with an updated report on April 26, 2006.

525      Before the accident Mr. Adeshina worked at the City of Calgary as a transit operator at $19.54 per hour and as
a security guard at Pinkerton at $6.50 per hour. In the three years prior to the accident his income from all sources was:

1996 $33,357
1997 $38,757
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1998 $44,856

526      His position at the City was unionized and the rates of pay increased yearly. He would have gained seniority,
which would have improved the shifts he worked.

527      While Mr. Adeshina held two jobs in the past, he told Brown Economic that he only planned to do that until age 55.

528      The Plaintiff chose to resign from his accommodated position at the City effective August 15, 2003.

529      The 2006 Brown Economic report provides alternative figures taking into account that Mr. Adeshina may be
able to secure part-time minimum wage employment. The assumed valuation date was September 5, 2006 and the report
addressed total pre-trial and future loss of income in various scenarios. The total loss of income as a transit operator
varied from $945,000 to $1,375,000, and the total loss of income as a part-time security guard was valued at $84,000.

530          The estimates of potential loss of income as a transit operator in the 2006 report are best illustrated by the
following chart:

Scenarios Potential Loss of Income
Without-incident With-incident Pre-trial Loss{*} Future Loss Total Loss
A1: Transit operator
with overtime pay
(earning $60,722
per annum in 2006
dollars)

B1: Unemployable $463,000 $912,000 $1,375,000

  B2: Part-time
minimum wage
worker

$463,000 $808,000 $1,271,000

A2: Transit operator
without overtime
pay (earning $46,508
per annum in 2006
dollars)

B1: Unemployable $350,500 $698,500 $1,049,000

  B2: Part-time
minimum wage
worker

$350,500 $594,500 $945,000

Notes: * Pre-judgment interest is included to the assumed date of valuation of September 5, 2006.

531      A sensitivity analysis of Mr. Adeshina's potential loss of additional income if he continued working part-time as
a security guard in addition to his employment as a transit operator was also conducted with the following results:

Scenario Potential Loss of Income
Without-incident Pre-trial Loss{*} Future Loss Total Loss
S1: Part-time security guard
(earning $8,109 per annum
in 2006 dollars)

$60,500 $23,500 $84,000

Notes: * Pre-judgment interest is included to the assumed date of valuation of December 31, 2004.

532      Of some assistance is a chart attached to the 2006 Brown Economic report entitled "Potential Without Incidental
Income: A2: Transit operator without overtime", page B-16 (the "Brown PWII Projection"). The Chart breaks down Mr.
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Adeshina's projected yearly loss of income from 1999 to 2024, after factoring in real wage growth and fringe benefits and
negative contingencies including unemployment, disability and mortality. The Chart shows Mr. Adeshina's projected,
contingency adjusted, income as a transit operator without overtime for the years 1999, the year of the accident, to 2024,
the year Mr. Adeshina would turn 69 years of age. The following information for the years 1999 to 2010 is extracted
from the Chart (with the yearly salary rounded to the nearest thousand dollar:

2006 Brown Economic Consulting Inc
Potential Without Incident Income: A2: Transit Operator Without Overtime - Wally Adeshina
Year Age at Beginning of Year or Period Contingency Adjusted

Income
1999 44.5 $22,000
2000 45 $41,000
2001 46 $43,000
2002 47 $44,000
2003 48 $45,000
2004 49 $47,000
2005 50 $49,000
2006 51 $45,000
2007 52 $45,000
2008 53 $44,000
2009 54 $44,000
2010 55 $43,000

533      Lastly, Mr. Adeshina's potential loss of Local Authorities Pension Plan (LAPP) benefits (assuming a retirement
age of 70) was calculated to be $12,000.

534      Dr. F.J. Atkins, an Associate Professor of Economics at the University of Calgary, prepared a report for the
Defence dated April 25, 2005.

535      Dr. Atkins considered Mr. Adeshina's pre-accident income going back to 1999. He also assumed a fringe benefit
contingency of 10 percent, an unemployment contingency of 4 percent, a disability contingency of 1 percent and a
retirement age of 60. He calculated Mr. Adeshina's total loss to be $87,600.00, which was entirely for pre-settlement loss.
Dr. Atkins valued Mr. Adeshina's future loss of earning capacity at zero.

Mr. Adeshina's Pre-Trial Employment Income Loss
Year Pre-Injury Income Post Injury Income Annual Loss Loss Including Pre-

Judgment Interest
Oct. 1 - Dec. 31, 1999 $21,960 $15,441 $6,519 $8,285
2000 $41,766 $3,746 $38,020 $46,717
2001 $43,218 $24,463 $18,755 $21,873
2002 $44,733 $31,164 $13,569 $15,045
2003 $45,744 $47,803 -$2,058 -$2,182
2004 $47,295 $49,423 -$2,128 -$2,168
Total $244,716 $172,039 $72,677 $87,570

536      The projected losses in the 2004 Brown Economic report are based on Mr. Adeshina being totally unemployable
and are not relevant, given my finding of a residual earning capacity.

537      Mr. Adeshina claimed that his injuries prevented him from any type of work for the remainder of his employment
years. The 2006 Brown Economic report assumed retirement at age 70. There was competing evidence that bus drivers
generally retire at age 61. I find that if Mr. Adeshina had not been injured he would have continued to work at the City
as a transit driver without overtime until age 65, when he would have been eligible for his pension, and would have
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continued to work as a part-time security guard until age 55. While Mr. Adeshina was a very hard worker, working both
jobs is less likely with increasing age, and it would have been even more difficult to work overtime and a second job. In
assessing loss of earning capacity, the plaintiff's retirement date is not only based on the plaintiff's own expressed wishes
but also on other factors suggesting an earlier retirement, such as the increased job stress caused by advancing age and
the evidence of when Calgary Transit drivers normally retired: Wade; Jensen.

538          The Brown Economics report sets Mr. Adeshina's earning capacity at minimum wage. I do not accept that
evidence and find that, based on Mr. Adeshina's former experience, on the evidence of accommodated positions which
were and would have been offered to him with Calgary Transit, and on the fact that he did in fact earn income prior
to trial as an employee of the City, that he could have secured more lucrative employment. There is no evidence as to
what Mr. Adeshina could have earned had he retained his accommodated position with the City or taken the offered
position of a C-train driver.

539      Of some further limited assistance is that the Brown Economics report sets the average full time salary of a security
guard at $24,000 per year, in 2006 dollars.

540      It was not possible to ask the experts to make alternative estimates based on different assumptions and a certain
amount of approximation is called for.

541      I take into account that the Brown Economic PWII Projection calculated his loss as a bus driver working no
overtime from 1999 to 2002 inclusive as $22,000, $41,000, $43,000 and $44,000 respectively (in 2006 dollars) for a total
of $150,000.

542      In addition, the Brown Economic report states that Mr. Adeshina's income as a part-time security guard was
$8,109 per annum in 2006 dollars. Multiplying $8000 per year times 3.5 years (July 1999 to 2002 inclusive) totals $28,000.
I am also mindful of the Defence assessment and what Mr. Adeshina earned during that time period.

543      Mr. Adeshina was capable of employment in a position that would have paid less than the one he was in, but
more than minimum wage. He could at least have earned the $24,000 per year a full-time security guard was said to
earn in the Brown Economic Report. Between 2003 and 2006 he could have worked at least part-time and possibly full-
time so some averaging is called for. There would also have been some income loss from being unable to be a bus driver
and I set that at $40,000.

544      In order to allow him time to integrate back into the workforce, I find that he would not have continued to work
as a part-time security guard before the trial over and above full time employment. Given the Brown Economic report
figure of $8,109 as the Plaintiff's yearly income as a part-time security guard, the loss of income from 2003 to September
2006 inclusive would have totaled another approximately $28,000 ($8,000 × 3.5). Thus, I find that the Plaintiff's total
loss of income prior to the September trial would have been in the range of $250,000 in 2006 dollars, at the very most.

545      I find that the Plaintiff was capable of working full-time from the date of trial but that given his injuries, he would
not have continued to work as a part-time security guard after that time. Based on Mr. Adeshina's evidence and my
findings that he would have retired from his part-time security guard position at age 55, I find that his total future loss
of income resulting from the loss of this job was approximately $36,000 (4.5 years × $8,000 per year). A further figure
representing his lost ability to drive a bus is approximate and is based roughly on the difference between what he could
have earned as a bus driver and other full time employment available to him, including possibly driving a C-train. This
is set at $80,000, being the present value of his lost earning capacity to drive a bus.

546      In Jensen, the court awarded the plaintiff damages for the difference between the value of the medical retirement
benefits she was receiving after the accident and the full pension that she would have had "but for" the accident, in
addition to her damages for loss of earnings, on the basis that this was a collateral benefit arising from her collective
agreement. The Brown Economics report valued this loss at $12,000 assuming the Plaintiff would have retired at age
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70. Based on my finding that Mr. Adeshina would have retired at age 65, I find any pension loss would have been no
more than $10,000.

547      In conclusion, if his evidence was accepted, Mr. Adeshina is unlikely to have received more than $370,000.00 for
past loss of income and future loss of earning capacity.

iii. Cost of Future Care

548      I have reviewed the report of Ms. Thompson, which itemizes the cost of future care in exceptional detail and
includes everything from medications to kitchen devices.

549        It would appear that Mr. Adeshina reached maximum medical improvement sometime in 2002 and that any
further treatments could provide symptom relief only.

550      A number of experts concluded that Mr. Adeshina was unlikely to benefit from further treatment, either because
he did not require it or would not benefit from it.

551      Gerry Taunton, an economist, specialized in calculating the cost of future care, prepared a report dated February
18, 2005, for Plaintiff's counsel, which focused on the present value of future care expenses using the report prepared by
Ms. Thompson, dated July 16, 2003. Mr. Taunton estimated that Mr. Adeshina's future care needs would cost $189,720
as of June 1, 2005 (the reference date for the report). It should be noted that this value does not include any allowance
for changes in prices since 2003 (the year in which Ms. Thompson authored her report). Thus, the comparable estimate
of future cost of care expressed in 2005 dollars was expressed to be equal to approximately $197,161.00.

552           After reviewing Ms. Thompson's 2006 report, I grant a one-time amount of $17,000 to cover an intensive
pain management program. Amounts given to allow attendance at a pain management clinic should permit increased
employment opportunities: see the Alberta Court of Appeal in Byron. This program may also reduce the Plaintiff's
reliance on medication (approximated at $1,500 per year) and massage.

553      I also grant costs for a vocational rehabilitation specialist at $8,000 and for psychological therapy on a one-time
basis for $2,000. Some of the suggested workplace devices are dependant upon a presumed type of employment and are
not warranted. There is some duplication with respect to such matters as outdoor chores being claimed as housekeeping
and cost of future care. They are not granted under this heading.

554      The Plaintiff has not established a real and substantial possibility that certain of the itemized future courses of
treatment or aids would benefit him.Yearly physical therapy is granted at the six treatments recommended at $300 per
year. I have reduced medication costs to $1,000 per year to account for reduced pain after the intensive and expensive
one-time chronic pain programs. Once the chronic pain and depression is treated there is no reason to continue at the
same level for the duration of Mr. Adeshina's life and I have tapered down the medication and massage costs accordingly.

555      I find that the amount that could have been expected for cost of future care is approximately $70,000.

iv. Damages for Loss of Housekeeping Capacity

556          Loss of housekeeping damages are awarded for both pre-trial and post-trial loss. A personal injury plaintiff
is entitled to compensation for loss of capacity to work in the home. Housekeeping includes both "direct labour" and
intangible elements such as care and management of the household. Non-pecuniary damages should be awarded pre-
trial where no replacement labour was hired, and future housekeeping losses should be assessed as a pecuniary award:
Fobel v. Dean (1991), 93 Sask. R. 103 (Sask. C.A.), leave to appeal to S.C.C. refused,[1992] 1 S.C.R. vii (note) (S.C.C.);
Tat; Russell, Thibert.

557      To determine an award that is fair and just compensation, it is necessary to identify the components of homemaking
and then determine which elements have been impaired or lost. Homemaking functions fit into two categories: (1) direct
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labour; and (2) indirect labour. The former includes elements which are readily capable of replacement by paid domestic
help (e.g., cleaning, cooking, ironing, and gardening). The later group is composed of more intangible services that relate
to the care and management of the home: Tat; Thibert.

558      The main evidence concerning household duties came from Mrs. Doreen Adeshina and Mrs. Susan Adeshina.
Spousal privilege was waived in relation to all matters save the current retainer with counsel for Mr. Adeshina in the
case at bar.

559      Mrs. Susan Adeshina testified that shortly after meeting the Plaintiff, and before they began dating, she cleaned
the Plaintiff's home because he said the pain in his shoulder and wrist prevented him from doing any of the required
household tasks. She noted that his home had not been cleaned in some time, that it was dusty and dirty, especially the
bathrooms and floors.

560      Currently, Mrs. Adeshina buys and carries the family's groceries on the bus, does more than 90 per cent of the
cooking, all of the childcare, and anything physical such as carrying the baby.

561          Expert evidence such as that of labour economists and home economists can provide assistance in assessing
housekeeping damages however, their evidence should not become the adjudication. To successfully claim this loss a
plaintiff must prove the scope of the loss and its value. The claim must be supported by appropriate evidence: Dushynksi
at para.14.

562      There is little evidence in this case to order damages for pre-trial or post-trial loss of housekeeping. The evidence
of both Mr. Adeshina's former and present wife is that Mr. Adeshina did little housekeeping. It is difficult to see how
Mr. Adeshina could have done much housekeeping given that he was working two jobs.

563        With respect to functional limitations of daily living or housekeeping costs, Ms. Brennan recommended that
Mr. Adeshina manage light household activities which required medium lifting, hence she did not recommend any
housecleaning costs. She did recommend assistance be provided to Mr. Adeshina for seasonal work, including spring
and fall clean-up, which is more physically demanding, and suggested financial assistance of $400.00 per annum (average
of $25.00 for 16 hours). Ms. Brennan also recommended that Mr. Adeshina receive $1380.00 (approximately $115.00
per month) for outdoor maintenance, including lawn care and snow removal, and $840.00 (approximately $35.00 for 24
hours) for handyman/home repairs. In sum, Ms. Brennan estimated the total yearly costs associated with housekeeping
and maintenance to be $2,620.00 per year. In comparison, Ms. Thompson recommended about $1740 per year in
housekeeping, yard work and household management.

564      Based on the foregoing, I find that there is very little evidence of the Plaintiff's loss of housekeeping capacity and
that damages for loss of housekeeping capacity would have been no more than $5,000.

v. Special Damages

565      The amount claimed as special damages was set out in Exhibit 58 and totaled $52,604.18. The out-of-pocket
expenses and treatment costs appear somewhat excessive as there were over 800 treatments. However, if Mr. Adeshina's
evidence is accepted, it is likely this full amount would have been awarded.

vi. Summary of Recoverable Loss

566          If Mr. Adeshina's evidence was accepted, I find that he would likely have been awarded general damages of
$120,000; past loss of income and future loss of earning capacity damages of $372,000; cost of future care damages of
$70,000; loss of housekeeping capacity damages of $5,000; and special damages of $52,604.18, for a total judgment in
the range of around $620,000. Taking into consideration that awards for personal injuries are unique to each case, this
overall award would place the case at bar at the high end of the range of recovery in cases of chronic pain in the Province
of Alberta.
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F. Mr. Adeshina's Credibility

567      The ultimate conclusion as to the credibility of a witness is for the trier of fact and is not the proper subject of
expert opinion: R. v. Marquard, [1993] 4 S.C.R. 223 (S.C.C.) at para. 49.

568          A plaintiff who has suffered injuries as a result of the negligence of a defendant should not be deprived of
compensation for those injuries solely because the trier of fact questions the credibility of the plaintiff's evidence. A
determination of credibility is difficult and inexact and is decided on the balance of probabilities. A finding that a witness
lacks credibility is not the equivalent of finding that the litigant has intentionally misled the court: Alnashmi v. Arabi,
2000 ABQB 320 (Alta. Q.B.), at para. 62. A court weighs all of the evidence in determining whether to accept, and what
weight to attach to, the evidence of a plaintiff. However, where a plaintiff grossly exaggerates or lies about the seriousness
of his or her injuries, the amount of damages to be awarded can be reduced or completely denied: Simmons v. Koenig,
2001 ABQB 152 (Alta. Q.B.) at paras.164-168.

569      Most of the lay witnesses called on his behalf testified that they found Mr. Adeshina to be honest and trustworthy,
and they believed him when he said he was injured. His co-workers all acknowledged that they saw him infrequently after
the accident, and they lacked any medical training to make such an assessment. These opinions are likely inadmissible
as they approach oath helping, but even if admitted they are of little assistance to the court as a trier of fact. I see no
reason to deviate from the practice of according such evidence very limited weight: Royal Bank v. W. Got & Associates
Electric Ltd. (1993), 142 A.R. 188 (Alta. Q.B.).

570      There is no doubt that Mr. Adeshina suffered injuries as a result of the accident. However, the nature, extent,
duration and cause of his injuries are at issue. So many aspects of Mr. Adeshina's claim depend upon whether or not
his evidence would have been accepted.

571      The totality of the evidence leaves many doubts about Mr. Adeshina's reliability and veracity. The difficulties
with the evidence he presented are numerous, come from a variety of sources and are serious. Mr. Adeshina was prone
to making very strong statements that could not be supported. Although he claimed to have had "perfect health" before
the June 1999 accident he admitted that he had experienced multiple previous motor vehicle accidents. On October 24,
1986, Mr. Adeshina was involved in a crash which caused him to become unconscious, and he was hospitalized for three
days. His complaints were of headaches and blurred vision. In November 1986 he was involved in another accident
which caused him to be off work for 16 months. In 1989 he was involved in an accident which caused him tenderness
and reduced range of motion of his right shoulder. He also had an accident involving a rear end collision in 1994, from
which he suffered neck pain.

572      These accidents have a bearing on causation and his pre-accident condition, but they also relate to reliability and
credibility. In cross examination he stated that when he saw Dr. Hollinshead, Dr. Bazant and other experts, he would
have told them about prior car accidents if they had asked. However, the reports do not bear this out. While some of the
reports do not show whether the question of prior accidents was raised, Dr. Hollinshead who conducted a DME for the
Defence did ask and was told there were none. Other reports contain some information but it differs with the recounting.
Mr. Adeshina told Dr. Bazant that he was involved in one, prior, rear-end collision five or six years earlier. Dr. Bazant
was reportedly informed by the Plaintiff that he did not take any time off work afterwards and his neck stopped hurting
six or seven months after the accident. To Dr. Zabrodski, the Plaintiff reported prior accidents to his knee in 1986 and
a 1995 whiplash injury requiring two weeks off work.

573      Mr. Adeshina also told different treatment providers different things about whether he was rendered unconscious
in this accident. Dr. VanGoor was told four days after the accident by Mr. Adeshina that he felt dazed, not that he was
unconscious. Dr. Hollinshead's report notes that the Plaintiff "states that he struck his head and was unconscious". Dr.
Hollinshead thought it curious that paramedics did not attend the scene of the accident if it had rendered the Plaintiff
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unconscious. Dr. Ng wrote that the patient was unconscious for 45 minutes, and Ms.Thompson was told that he was
unconscious for 20 minutes.

574          Mr. Adeshina's testimony, especially when tested on cross examination, became very confused, and at times
appeared evasive. Mr. Adeshina often made statements that contradicted prior testimony at the examination for
discovery, which could not have been accurate, or which he tried to qualify or explain in ways that ultimately proved
either perplexing and/or unconvincing. For example, at trial he said he did approximately 10 per cent of the household
work. This was inconsistent with his statement at discoveries that he did approximately 30 per cent. He attempted to
explain the discrepancies based on whether the question referred to summer or winter household activities.

575      In giving his evidence Mr. Adeshina showed high emotion. His treatment providers noted that he sometimes cried
over his inability to work as a bus driver. During his testimony Mr. Adeshina broke down on two occasions, making
disturbing sounds of human anguish. Mr. Adeshina thus presents as a person who is damaged. At a minimum, the
cumulative impact of the last years has made his memory poor and his recall unreliable. However, that is not to say that
all of his troubles are attributable to the accident.

576      Mr. Adeshina appeared unable to accurately assess his true abilities. He views himself as totally disabled and unable
to work. Most experts and treatment providers agreed that he could not return to his previous career as a bus driver.
However, even the majority of his own experts, including Dr. VanGoor, stated that he could still work at something.
Ms. Thompson, one of the Plaintiff's vocational experts and an expert in chronic pain, concluded that Mr. Adeshina
could have worked, whether full-time or part-time starting in 2003. This strong and consistent evidence of an ability to
work has two effects. First, it supports a finding of residual earning capacity and second, it shows that Mr. Adeshina's
assessment of his own ability is not grounded in fact. This is especially problematic as the facts surrounding the accident
and the injuries sustained by Mr. Adeshina do not suggest that he would have experienced the catastrophic and totally
debilitating results he is claiming.

577      The respected surgeons who conducted his shoulder and wrist surgeries were perplexed as to why there was no
medical explanation for his ongoing symptoms. Dr. Sinclair could not explain why Mr. Adeshina had more pain in his
wrist post-surgery, and in a telephone conversation with Mr. Steinfeld he reported that he could not find a physiological
basis for Mr. Adeshina's complaints. Similarly, Dr. Buchko could not explain why the two shoulder surgeries did not
reduce his pain when the surgeries had good success rates, were uneventful and had no complications. He concluded that
he could provide no further assistance to Mr. Adeshina. Thus the Plaintiff's own experts were at a loss as to why Mr.
Adeshina failed to improve after surgery to his shoulder and wrist and could not explain his claims of increased pain.

578      Many treatment providers and examiners reported that the Plaintiff failed to show maximum effort, questioned
whether he was exaggerating or expressed reservations about his presentation.

579           For the Defence Dr. Hollinshead noted "curious behaviour" where Mr. Adeshina would shake his right
arm with the elbow extended as if he had a constant cramp and occasionally would pull down the right arm. Dr.
Hollinshead also noted a somewhat exaggerated pain response during active forward elevation where Mr. Adeshina
quickly pulled his arm down and Dr. Hollinshead was unable to complete the assessment. With respect to Mr. Adeshina's
left wrist, Dr. Hollinshead reported no obvious weakness on testing, some inconsistencies and hypersensitive responses.
He also reported that Mr. Adeshina's reflexes were tested but resulted in an "extremely dramatic, exaggerated response
which appeared voluntary". Dr. Hollinshead concluded that he could not adequately assess Mr. Adeshina's reflexes.
Dr. Hollinshead thought it was unusual for a patient to have such a severe pain response following the relatively
straightforward and uneventful surgery described by Dr. Buchko in his operative notes and suggested that Mr. Adeshina
seemed to embellish his physical condition, which made him difficult to properly assess.

580      Dr. Bazant indicated that his clinical findings were not in keeping with the limitations reported by Mr. Adeshina.
Dr. Bazant indicated that on examination Mr. Adeshina's neck and dorsal, lumbar and thoracic spine showed no
objective abnormalities. Further, his gait and posture were normal. Dr. Bazant noted a degree of "illness behavior
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manifested by some volitional restriction of movement at his neck". Dr. Bazant also noted that the range of movement
in Mr. Adeshina's neck was full and normal when observed informally however, on request he appeared to produce
somewhat less, approximately two-thirds less, movement. Dr. Bazant also reported that Mr. Adeshina complained of
pain at the anterior aspect of his right shoulder however, the muscle was intact and there was no tenderness or crepitus
at the long-head of the biceps. Dr. Bazant reported that Mr. Adeshina's elbows, wrists and hands showed no restriction
of movement.

581          Dr. Wagner indicated that he believed that Mr. Adeshina had authentic TMJ dysfunction although he also
believed that Mr. Adeshina was exaggerating a bit.

582      While Mr. Adeshina continued to report ongoing pain in his knee, Mr. Ness did not think that this pain significantly
impaired his ability to get around on a daily basis. Mr. Ness thought that subjective complaints of pain continued to be
a primary barrier to Mr. Adeshina making significant progress.

583      While most examiners reported that Mr. Adeshina was cooperative on examination, Mr. Ness said he became
increasingly agitated with discussions surrounding return to work and was reluctant to attempt the modified duties
available at Calgary Transit.

584      Mr. Teppler, a physical therapist, spent four days with Mr. Adeshina between May 20 to 23, 2003, performing
a comprehensive functional capacity examination to assist with Great West Life's assessment of his claim for long-term
disability benefits. Mr. Teppler noted that maximal physiological effort was not demonstrated during the course of the
evaluation. Rather, he noted that Mr. Adeshina consistently self-limited his performance with subjective complaints of
pain affecting either his right shoulder or left wrist. Mr. Teppler also noted that during the 400 metre walking task,
Mr. Adeshina reported a marked increase in his dizziness, appeared unsteady on his feet and required the assistance of
the wall in order to maintain his balance. Mr. Teppler documented that interestingly, within 10 minutes following this
test, Mr. Adeshina walked to the washroom for a break and was observed having no difficulty walking. Mr. Teppler
indicated that as a result of these observations, the results obtained from the FCE were not likely a reflection of Mr.
Adeshina's true functional abilities.

585      The Plaintiff argues that the Defence reports are dated. With the exception of the DME by Dr. Hollinshead done
in 2004, they all predate Mr. Adeshina's first shoulder surgery in 2001. However, they capture what was occurring during
the acute phase of injury, being 1999 and 2000. The observations of the Defence experts may have been strengthened, as
the reservations expressed in the reports were also seen subsequently by the Plaintiff's own experts.

586      Self-limiting, exaggerated or otherwise problematic behaviors were also reported by many, but not all, of Mr.
Adeshina's own experts.

587      Dr. Zabrodski noted no significant pain amplification or abnormal behaviors and no evidence of fabrication
or inconsistency. Mr. Earle was of the view that nothing in Mr. Adeshina's assessment suggested that he was feigning
symptoms for secondary gain. However, many other of the Plaintiff's experts made comments that would not customarily
have been seen in such reports and that would have been fruitful avenues for cross examination.

588          Ms. Brennan noted that Mr. Adeshina's neck movement were self-limited and carried out rapidly and with
excessive pain behaviors as compared to the range of movement he demonstrated when he was observed outside the
testing context. Ms. Brennan also noted inconsistencies in his right shoulder mobility testing, that left wrist movements
were essentially normal, no swelling around the scar along the wrist and reduced effort and some self-limiting behavior.
She also indicated that Mr. Adeshina demonstrated amplified pain behaviors throughout the testing, including grimacing
and rubbing his shoulder or wrist. In pre-trial preparation discussions, she bluntly informed Mr. Steinfeld that she simply
did not believe Mr. Adeshina. It is likely this opinion would have been elicited in cross examination.

589           Ms. Thompson was initially skeptical about the Plaintiff. She told Mr. Steinfeld that Mr. Adeshina may
have obtained the worst score of over 1000 people that she had interviewed. She was of the view that his abilities
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were inconsistent with what she would have expected given the objective injuries he suffered. In her 2003 report, Ms.
Thompson states that "his report of his difficulties is inconsistent with his demonstrated abilities and there were times
during the FCE when he did not extend his whole effort." She concluded that it was not possible to determine whether the
abilities he exhibited were an accurate reflection of his true functional abilities and limitations. She also noted that this
could have been the result of anticipating an increase in pain, which may explain self-limiting. She noted that the Plaintiff
was severely depressed, was using medication to cope and that cultural factors may have been partially responsible for
his inability to perform fully.

590      Mr. Sherman was also not able to fully examine Mr. Adeshina due to his increasing level of irritability during the
exam. He concluded his report by stating that Mr. Adeshina had a very complicated presentation.

591      The Defendants argue that quite apart from the Mandel Data and Braxton-Suffield Report, these difficulties
mean Mr. Adeshina is not believable and cannot be relied upon. The frequent material inconsistencies, confusion,
overstatements, and dissonance between his perception and objectively demonstrable fact are the traditional hallmarks
of impugned reliability and credibility.

592      The Plaintiff attempted to narrow or minimize the negative comments of treatment providers by arguing that prior
accidents were not relevant as those injuries had healed. Given the number and extent of the reservations and negative
comments made, it is difficult to agree with this view.

593      I have wondered whether Mr. Adeshina's presentation is a function of illness. If he is depressed and suffering
from chronic pain and taking a lot of medication, are these reported difficulties a product of these conditions? I have
considered this possible explanation but there are simply too many problems with the evidence to attribute them to such
illness without clear evidence to support such a conclusion. Like many of Mr. Adeshina's treatment providers, I am
baffled by his complicated presentation.

594      A further difficulty is that one of the few pieces of evidence that deals with the relationship between chronic pain,
depression, mental illness and performance is the Braxton-Suffield Report and it does not support the Plaintiff.

i. The Braxton-Suffield Report

595      Dr. J. Braxton-Suffield, a neuropsychologist, prepared a report dated August 30, 2006, based on the Mandel
Data. Dr. Braxton-Suffield did not meet with Mr. Adeshina and did not administer or witness Mr. Adeshina taking the
tests and these facts would have been put forward by the Plaintiff to undermine the weight of this report.

596      Dr. Braxton-Suffield was of the view that Mr. Adeshina failed a well-validated and widely used measure, and that
he had a very unusual pattern of performance that was inconsistent and showed signs of poor effort.

597      Dr. Braxton-Suffield considered Mr. Adeshina's performance on the Fake Bad Scale ("FBS") of the MMPI-2. It
was the most widely used personality questionnaire in North America. He noted an "extremely bad performance" and a
very high score. Dr. Braxton-Suffield explained that the FBS was an effective validity scale, designed to capture symptom
over-reporting in litigants. Dr. Braxton-Suffield stated that Mr. Adeshina was unselective in endorsing symptoms on
the MMPI-2 and that his responses were not random, but rather quite consistent. This finding effectively ruled out the
notion that his symptoms stemmed from confusion or inability to read the items. Mr. Adeshina's score on the FBS was
far above those of non-litigating patients reporting cognitive impairment, non-litigating psychiatric patients, personal
injury litigants judged to be credible, brain injured patients not seeking compensation, brain injured patients instructed
to respond honestly, patients with chronic psychiatric problems instructed to respond normally, and a sample of patients
with a major depressive disorder. Rather, Mr. Adeshina's FBS score was within the same range as personal injury
litigants judged to be malingering, medical outpatients instructed to simulate emotional distress from eight motor vehicle
accidents, and others instructed to malinger post traumatic stress disorder symptoms, brain injury and major depressive
disorder.
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598      Mr. Adeshina's performance on the Word Memory Test was compared to a group of 105 patients with major
depression, 25 persons with post-traumatic stress disorder and 70 persons with chronic pain. Dr. Braxton-Suffield noted
that all persons but Mr. Adeshina performed normally on this test, despite their disabling conditions.

599          Dr. Braxton-Suffield reported that Mr. Adeshina performed even worse, and significantly below the level of
chance, in recognizing pictures he had just seen, a task completed with near 100 per cent accuracy by persons with a
variety of cognitive impairments including patients with severe brain damage, demented persons, patients hospitalized
with major depression, and persons in moderate to severe pain. Dr. Braxton-Suffield noted that Mr. Adeshina performed
very similarly to persons asked to simulate pain-related memory impairment. He also noted that the only way to perform
below chance was to know the correct answer and choose the wrong one. Poor performance was considered to be proof
of a negative response bias, tantamount to a confession of malingered cognitive problems.

600      Dr. Braxton-Suffield indicated that the clinical portion of Mr. Adeshina's MMPI-2 could not be interpreted, except
to note that it was consistent with what was termed "somatic malingering", the conscious exaggeration or distortion of
his physical symptoms, even as he appeared to be honest and cast himself in a positive light.

601      Dr. Braxton-Suffield noted that Mr. Adeshina's cognitive and vocational assessments could not be considered
reliable or valid due to poor effort. He did, however, reproduce some of Mr. Adeshina's results in his report as
confirmation of poor effort and symptom exaggeration. In particular, he noted that Mr. Adeshina's ability to repeat digits
was worse than 98 per cent of the standardization group and his intellect was worse than 96 per cent of the standardization
group, which he characterized as far below expectations based on Mr. Adeshina's reported 14 years of education. Dr.

Braxton-Suffield stated that Mr. Adeshina performed quite well (71 st  percentile) on a measure of non-verbal reasoning;

however, he performed a very similar measure at only the 5 th  percentile.

602      On the Symptom Trait Scale ("STS"), used to detect tendencies to over-report symptoms, Mr. Adeshina endorsed
more symptoms than 97 per cent of the general population. Dr. Braxton-Suffield also stated that Mr. Adeshina reported

an extreme (and in Dr. Braxton-Suffield's practice, record-setting) level of depression, and levels of anxiety in the 100 th

percentile. Mr. Adeshina indicated that his pain had an extreme impact on most aspects of everyday functioning, worse
than 99.8 per cent of persons with chronic pain.

603      Mr. Adeshina provided other "extreme" answers on the Multidimensional Pain Inventory, the Coping Strategies
Questionnaire ("CSQ") and on his Sickness Impact Profile ("SIP"). For example, on the SIP, he indicated that his

perception of the impact of his disability on his everyday functioning was extreme, at the 99 th  percentile of persons
with chronic pain. Mr. Adeshina also perceived himself as extremely vocationally disabled, worse than 99.9 per cent of
persons with chronic pain. The CSQ demonstrated that Mr. Adeshina relied heavily on maladaptive coping strategies,
also associated with increased disability, including "catastrophizing" his situation.

604      Dr. Braxton-Suffield summarized his report by concluding that his analysis of Mr. Adeshina's test results showed
that, over the course of several days of assessment, Mr. Adeshina exaggerated his symptoms, reported more pain and
pain-related disability than 99.99 per cent of persons with chronic pain, and gave "remarkably" poor performances on a
number of tests shown to be sensitive to feigned or exaggerated cognitive deficits.

605          Dr. Braxton-Suffield addressed the arguments intended to be introduced by the Plaintiff and said that Mr.
Adeshina's reported problems with pain, depression, and anxiety did not explain such extremely poor performance on
measures of effort, as normative studies demonstrate that persons experiencing high levels of pain, depression, and
anxiety perform normally on these measures of symptom validity. Dr. Braxton-Suffield believed that Mr. Adeshina
manipulated the test results, suggesting that Mr. Adeshina might have exaggerated or feigned his problems to have
them taken seriously. Dr. Braxton-Suffield did not believe that cultural factors accounted for Mr. Adeshina's poor
performance, as his English proficiency was functional, and there was no indication that he needed to be assessed in
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any other language. In sum, Dr. Braxton-Suffield found that the evidence he reviewed demonstrated that Mr. Adeshina
consciously feigned and exaggerated his problems. Further, he indicated that to the extent that Mr. Adeshina was
motivated by some external incentive, such as the potential for financial gain through a personal injury settlement, he
met the stringent criteria of Definite Malingered Neurocognitive Dysfunction.

ii. The Probative Value of the Expert Reports

606      When the Plaintiff chose to submit only the expert reports, without calling their authors, this court was placed
in a difficult situation. In most cases, the weight to be accorded an expert opinion may be based on many factors,
including the expert's area of expertise, the opportunities for observation, the currency and clarity of the report, the
methodologies employed and basic common sense. However, cross examination plays a pivotal role when assessing the
validity, reliability and weight to be accorded an expert's opinion. Cross examination becomes even more important when
the underlying reliability and veracity of the plaintiff is at issue. This is because assertions of pain are heavily dependent
on self reporting. Even physical and functional capacity tests are vulnerable to exaggeration and outright feigning. While
it is recognized that individuals respond differently to pain, a consistent discrepancy between observable measures and
high self reporting of pain raises serious questions about the extent and cause of injury.

607      In the case at bar there would have been extensive and intensive cross examination of the experts about their
underlying information and assumptions. For example, the authors of reports would have been asked if they had
known of the Plaintiff's full accident history when formulating their opinions. They would have been questioned on any
inconsistencies, qualifications, exaggerations, or hesitations expressed. Their overall impressions of the patient would
have been canvassed. All experts would have been asked to admit that a large part of their reports, including their
clinical observations, were based upon Mr. Adeshina's actions and his self reporting of his capacities and pain thresholds.
Questions would have highlighted the extent to which their reports were based on Mr. Adeshina's reactions to the tests
they gave him, including such matters as range of motion.

608         It is not common for so many reservations about effort and presentation to be present in the plaintiff's own
reports. Such reservations qualify those reports and reduce their weight. The number of such reservations suggests a
disturbing pattern which may call into question the general reliability of all reports, whether or not all experts found
similar difficulties. This is because so many reports are based on information provided by Mr. Adeshina.

609          The plaintiff's health care providers' evidence as to the cause and extent of a plaintiff's injuries may also be
rendered questionable or of little value, where the plaintiff has failed to disclose prior accidents or misreported injuries.
Health care providers' opinions are based on the accuracy of the information that they receive from their patient, and
it is not their function to determine whether a patient is being truthful. Pain is subjective and therefore, very difficult
to measure. Health care providers depend upon the patient to be honest and candid about his or her symptoms. The
plaintiff must prove causation and the extent of his or her injuries on a balance of probabilities. A finding that a plaintiff
is not credible, and that his or her health care providers' evidence is tainted due to the plaintiff's lack of credibility, can
result in the plaintiff failing to meet the required burden of proof and, as a consequence, failing to establish his or her
right to compensation for such injuries: Alnashmi at paras. 62 - 64; Simmons at paras. 164-171.

610      In my view, it is probable that the strength of the conclusions advanced by the Plaintiff's experts likely would have
been weakened and their support reduced by cross examination at trial. I come to this conclusion, understanding that
Dr. Buchko told Mr. Steinfeld that his opinions had not changed even after he had been informed of the Mandel Data.
Ms. Thompson found Mr. Adeshina to be more credible in 2006 than in 2003, but it is impossible to predict which view
she would have endorsed had she been provided with more information. In reaching this conclusion, Dr. VanGoor's
testimony at trial as to his increasing doubts about the Plaintiff's condition and capabilities figures prominently in my
analysis.

iii. The Testimony of Dr. VanGoor
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611      Dr. VanGoor, a general practitioner, was the Plaintiff's main treating physician from June 21, 1999 until March
14, 2006. He saw Mr. Adeshina regularly over that extended period of time. His numerous written reports were highly
favourable to and supportive of Mr. Adeshina.

612         Dr. VanGoor wrote five reports dated June 25, 2000, November 22, 2000, June 9, 2002, April 15, 2006, and
April 24, 2006.

613      In June 2000 Dr. VanGoor diagnosed Mr. Adeshina as suffering from:

1) post-traumatic headaches,

2) closed head injury with a concussion causing him recurrent vertigo,

3) 20 per cent hearing loss in his left ear,

4) acute strain of his T-M joints,

5) acute neck strain with nerve root irritation,

6) rotator cuff injury of his right shoulder and bicipital tendinitis,

7) acute strain of his dorsal spine,

8) post-traumatic costochondritis of his left anterior chest wall.

9) acute strain of his sacro-iliac joints,

10) post-traumatic stress reaction with clinical depression requiring anti-depressants.

614      Dr. VanGoor's June 25, 2000 report stated that Mr. Adeshina's prognosis was guarded and especially worrying,
because Mr. Adeshina had already shown signs of nerve root irritation in his lower back.

615      On November 22, 2000, Dr. VanGoor reported that Mr. Adeshina still had severe neck and shoulder problems,
could not drive any large vehicles, and could not work, at least until he recovered from his surgery, was depressed and
required a housekeeper and a taxi allowance.

616      Dr. VanGoor's June 2002 report states that the Plaintiff's prognosis was "extremely guarded" and that there was
"no doubt that he was permanently disabled due to his right shoulder and left wrist injuries and his depression is also
very disabling." Dr. VanGoor's April 2006 report concluded that Mr. Adeshina's prognosis remained very guarded, that
he would have permanent problems resulting from his shoulder and wrist injury and that he was "definitely permanently
disabled from any type of job as a result of the injuries sustained in the accident of July 17, 1999."

617      On April 15, 2006 Dr. VanGoor wrote that Mr. Adeshina was severely depressed and continued to complain of
dizzy spells, ongoing pain in his shoulder, wrist, and T-M joint. He concluded: "his prognosis remains very guarded. He
will have permanent problems with his right shoulder and left wrist. He will most likely have permanent problems with
stress and clinical depression especially about his physical condition."

618      On April 24, 2006 Dr. VanGoor again wrote "Mr. Adeshina is definitely permanently disabled from any type of
job as a result of the injuries sustained in the accident of June 17, 1999."

619      These favourable written reports from his treating physician provide strong evidence in support of Mr. Adeshina's
position. However, Dr. VanGoor's testimony before this Court demonstrated most clearly the importance of cross
examination. While he remained sympathetic to the Plaintiff and believed Mr. Adeshina suffered objective and serious
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injuries, he also admitted that as time progressed and matters evolved, his views and impressions changed. By the time
of the scheduled personal injury trial he had begun to question the complete veracity of the Plaintiff. He was troubled by
the comments made by Ms. Thompson and Dr. Mandel and formed the impression that Mr. Adeshina may be motivated
by secondary gain. He was also curious as to why, post surgery, there had been no improvement and indeed why the
Plaintiff reported that he experienced greater pain after the surgery. He also testified that Mr. Adeshina could work at
something, which directly contradicts his written reports in 2002 and 2006.

620          That the main treating physician could change his mind and make such statements, after years of support,
illustrates how a professional's opinion may change based on different or increased information. His testimony limits
the strength of his written reports and raises questions as to what other experts may have said in cross examination.

621      Other reports would also be vulnerable. For example, if Mr. Adeshina's reliability was limited and his credibility
impugned, the report of someone like Dr. Zabrodski can only be given little, if any, weight. Dr. Zabrodski was not
a treating physician, had a short and limited time to observe Mr. Adeshina, and relied totally upon the information
provided to him. Dr. Zabrodski thought there was no symptom amplification or feigning. However, Mr. Adeshina
reported only two of his five previous car accidents to Dr. Zabrodski and said all injuries were minor and fully healed. Not
only did Dr. Zabrodski base his report on what Mr. Adeshina told him, the list of what documents that Dr. Zabrodski
reviewed in preparing in his 2004 report does not include the 2003 vocational report of Ms. Thompson in which she
expressed serious concerns about Mr. Adeshina's level of effort and truthfulness.

622      There would even be room to cross examine Dr. Buchko, who remained supportive of Mr. Adeshina. For example,
the notes on Mr. Steinfeld's file show that Dr. Buchko, who found sufficient evidence of impingement and a rotator cuff
injury to perform two separate surgeries, admitted there was a subjective component to measuring shoulder injuries. He
said that if Mr. Adeshina wanted to fake them he could, although he did not believe that was the case as injuries can
wax and wane. Dr. Buchko could provide no explanation as to why Mr. Adeshina did not report any improvement post
surgery. The success rate for this surgery was 75 per cent, and he had anticipated a better post operative result. He also
stated that it was rare for a patient's conditions to worsen unless there was some extraordinary event, like nerve damage or
infection, which was not present in Mr. Adeshina's case. He also stated that the finding of crepitus, the audible cracking
noise out of the wrist joint, may have been indicative of natural wear and tear for someone of Mr. Adeshina's age who
had previously worked construction. He did not ask Mr. Adeshina if he had suffered any prior motor vehicle accidents.

623          Even clearly or forcefully written reports may become less weighty in light of further information, and the
opinions of their authors may have been eroded with cross examination. While I make no finding that the views of
specific experts would necessarily have changed with the increased information certain to have been brought forward in
cross examination, that possibility is a factor in assessing the weight to be accorded to all such opinions and it would
have negatively affected the Plaintiff's chances for recovery. Without having the benefit of each expert being in a position
to opine based on full information, a general discount is warranted.

624      Excluding the evidence in the Braxton-Suffield Report, I have serious concerns about Mr. Adeshina's reliability
and credibility. This doubt calls into question his testimony and all the expert reports in which self reporting figures
prominently. Dr. Buchko, who was supportive of the Plaintiff, thought that Mr. Adeshina wanted people to believe him
so much that he exaggerated, thinking that was what was needed to convince. This explanation may inhibit a finding
of a malicious intention to deceive, but it still makes Mr. Adeshina's evidence less reliable and shows his responses were
designed to achieve a desired outcome.

625          Further, I find that the many difficulties and uncertainties around the Plaintiff's presentation and evidence,
provided both directly through testimony and indirectly through the many expert reports, inhibits him from proving
that the full injuries and damages which he claims were attributable to the accident.

626      For these reasons, I find that scenario one was not attainable on a balance of probabilities, with or without the
exclusion of the Braxton-Suffield Report.



Adeshina v. Litwiniuk & Co., 2010 ABQB 80, 2010 CarswellAlta 222

2010 ABQB 80, 2010 CarswellAlta 222, [2010] 9 W.W.R. 633, [2010] A.W.L.D. 2873...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 93

G. Scenario Two: If the Braxton-Suffield Report was Admissible

627      If admitted into evidence, the Braxton-Suffield Report would likely have resulted in a finding that Mr. Adeshina
was trying to manipulate the tests, exaggerate injury and feign incapacities. Such a finding would have severely limited the
Plaintiff's recovery. It would have reinforced the many difficulties expressed in the other reports and lead to a conclusion
of a generalized lack of reliability and credibility, which would have undermined both the Plaintiff and his expert's
reports.

628           The jurisprudence indicates that even the amount of general damages to be awarded can be reduced in
circumstances where a plaintiff is attempting to exaggerate and mislead the court: see Alnashmi and Simmons.

629      Some of the breaches alleged against the Defendants by the Plaintiff involve the Mandel Data and some do not.
If the Braxton-Suffield Report had been before the court, I find that Mr. Adeshina would not have beat the Defence's
final formal offer; indeed it is unlikely that Mr. Adeshina would have beat the Defence's first formal offer of $275,000.
I therefore find that under scenario two, no loss would have been found and only nominal damages would have been
awarded.

H. Scenario Three: If the Braxton-Suffield Report was Not Admissible

630      If the breach of the Defendants duties involved the Mandel Data, with the consequence that the Braxton-Suffield
Report would not have been admissible, a slightly different analysis is required. However, there remain significant
difficulties with the reliability of Mr. Adeshina's evidence such that a significant discount factor in the overall chance
of recovery is also warranted in this scenario.

631      In addition, there are at least three other relevant factors when considering the Plaintiff's likely chance of recovery.

632      The first relates to causation. While it is true that a material contribution to the injury is sufficient to ground
causation and the court will not differentiate between tortious and non-tortious causes, the plaintiff must establish on a
balance of probabilities that but for the accident he would not have sustained these injuries: see Athey.

633      Numerous issues of causation arise. In some instances it is possible to accept the causal connection and to attribute
the full consequences in a person's life to an accident suffered. However, in the case at bar there is simply too much
evidence pointing to difficulties, whether labeled pe-existing injury, unexplained reactions, exaggeration or malingering,
to visit the total consequences of the Plaintiff's alleged injuries on the negligent driver.

634      Most of the expert medical reports do not discuss Mr. Adeshina's pre-accident medical condition, and it appears
that those experts were not all informed about previous injuries and accidents. At a minimum, the previous car accidents
establish the status quo ante to which Mr. Adeshina is to be restored. It is very likely that the pre-existing accidents would
have resulted in many of the same injuries as the Plaintiff claims to have suffered in this accident.

635      For the purposes of scenario one, it was assumed that Mr. Adeshina would have been characterized as a "thin
skull" claimant, in which case the negligent driver must take his victim as he finds him. However, there is a serious risk
that the court may have accepted the argument that Mr. Adeshina fell within the "crumbling skull" rule: Dushynski at
para. 141 and Athey .

636      If this had been the court's conclusion, such pre-existing injuries would have further supported the conclusion
that the Plaintiff's injuries would have manifested themselves at some time in the future regardless of this accident, and
that the defendant driver did not cause all of the Plaintiff's injuries.

637      Mr. Adeshina's level of pain may have been the result of chronic pain syndrome as caused by, contributed to or
combined with depression. Nevertheless, a court could have reasonably found that the depression would have existed
despite the Plaintiff's accident with the defendant driver. Dr. Oluwadairo's August 2006 report suggests that this may
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have been the last straw that broke the camel's back. This observation begs the question of whether, but for the accident,
there may have been another such straw. There is also evidence that the Plaintiff's depression and pain is caused by
ongoing litigation.

638      In addition, part of the intense mental distress Mr. Adeshina was said to have experienced may have been caused
by his divorce. The Plaintiff asks the court to attribute the divorce to the accident: with the result that his depression and
mental issues, which are linked to chronic pain as both cause and effect, become the sole responsibility of the negligent
driver.

639          Both Mr. Adeshina and Mrs. Doreen Adeshina testified that the separation was the result of changes in the
Plaintiff's behavior brought about by his injuries. They stated that there were no prior problems in the marriage and that
the separation was caused by the accident. With respect, the evidence does not establish that but for the accident the
parties would have remained together, and I find portions of the alleged loss are simply too remote. They were married for
over 20 years and the separation occurred very soon post injury. It is difficult to accept that a long term marriage dissolved
so quickly after this latest accident unless there were pre-existing fault lines in that relationship sufficient to lead to
separation. Mrs. Adeshina reported that the Plaintiff had an ill temper and swore. While this behaviour is unacceptable,
divorce appears to be a disproportionate response. It is to be remembered that Mr. Adeshina had been the victim of
previous accidents, from which he had recovered. Indeed at one point he was off work for 16 months and the relationship
did not end. At the time of the separation the parties would not have known how long these injuries would have lasted.
There may also have been strains from the amount the Plaintiff worked from his daughter's illness. His daughter was
approximately sixteen at the time of the accident and had been diagnosed with mental health issues. While the dissolution
of his marriage after the accident had a significant impact on his mental state, and his motivation and desire to heal
and return to work, it could have been seen as a separate and distinct cause of Mr. Adeshina's depression for which the
defendant driver bore no responsibility.

640      Second, there may have been certain losses that were too remote. It is understood that if there is chronic and
permanent pain then the purpose of treatment is to reduce pain. However, Mr. Adeshina testified in examinations for
discovery that his treatments provided no relief. It is quite possible that a court would have found that the level of even
past treatment was excessive and that certain forms of suggested future treatment would not have been justified.

641         Third, serious concerns also arise concerning whether the plaintiff reasonably attempted to mitigate his loss.
The burden of proof would have been on the Defence so this factor is not as weighty as those for which the Plaintiff
carried the burden.

642          Whether seen under the rubric of mitigation or the concept of causation, only losses reasonably related to
established negligence are recoverable. An injured individual who decides that if he cannot do the job he desires, he will
do none, bears some responsibility for that decision. Even if some later date for returning to work, other than January
2003, is put forward, there is a strong probability that the court would have accepted the argument that the Plaintiff
ought not to have left his accommodated position with the City in 2003. He had received modified hours and modified
duties. His complaints that he could not do the walking necessary and that even when he had a sedentary position a
door would open and close and the cold breeze exacerbated his pain would have been evaluated in the context of his
reduced reliability and credibility.

643           His treatment providers found his various conditions improved over time. His improvement was tied to
strengthening programs. When he failed to engage in such programs his progress stopped and there was deterioration.
The Associate Clinic for Physiotherapy and Massage wrote on October 15, 1999 that the treatment was entering the
rehabilitation and strengthening stages. At that time Mr. Adeshina had no continuing complaints of dizziness and had
decreased intensity and frequency of headaches, neck, back and shoulder pain. He reported feeling better and stronger.

644      Mr. Ness, who worked in the field of physical education/kinesiology and athletic training, prepared a Participant
Progress Report for Great West Life dated October 16, 2000. He reported that Mr. Adeshina attended seven additional
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sessions with him and missed seven other sessions due to reported illness and other unexplained reasons. Mr. Ness
reported that Mr. Adeshina's lack of attendance and his current status resulted in negligible progress since his last report.
Mr. Ness also indicated that Mr. Adeshina was discharged from the functional restoration program as of October 13,
2000 for a variety of reasons, including lack of attendance, compliance, medical disclosure and lack of progress toward
a return to work.

645      Taking into account the above difficulties, I find that under this scenario a discount factor would have been applied
to reflect the reduced chance of maximum recovery. In my view, the chances that Mr. Adeshina's evidence would have
been accepted are, at best, fifty percent. Applying this discount factor, Mr. Adeshina would not have lost any substantive
recovery by settlement or the foregone trial.

9. Conclusion

646      The actions against all of the Defendants are dismissed.

647      If the parties cannot agree on costs they may appear before me within thirty days.
Action dismissed.
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