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(Docket: 1101-08509)
_______________________________________________________

Memorandum of Judgment
_______________________________________________________

The Court:

[1] The defendant sought summary dismissal of this suit on the grounds that it was brought
after the limitation period expired. A Master gave written reasons declining to dismiss, and
allowing the suit to proceed to trial: see 2012 ABQB 284. On appeal, a chambers judge affirmed
the Master. The judge’s brief oral reasons are not reported, so we quote them: 

I very seriously doubt that the plaintiff is going to succeed in this
case, but having considered all the arguments and reviewed again
the decision of the learned Master, because of the issue of when is
an action warranted I agree with the Master that this is a
subjective/objective assessment that is best done after having an
opportunity to assess the credibility of witnesses. Mr. Boyd’s
credibility may be suspect in this courtroom, but he may certainly
come across differently in trial. And I do not believe that the
Master erred in all of the circumstances.

[2] The plaintiff Mr. Boyd is closely related to, and has acted as agent and manager for, the
other plaintiffs. For convenience, we will simply talk about Mr. Boyd as though he were the sole
plaintiff.

[3] It will be noted that the chambers judge was far from giving the plaintiff a ringing
endorsement on this limitations issue. In any event, we do not think that the plaintiff’s credibility
is in issue on this limitations issue, nor is that of anyone else.

[4] We have decided to uphold the limitations defence. Before we explain ourselves, we
should put this whole question into context. Limitations statutes exist for a purpose. They are not
mere tidiness, nor a trick to give defendants windfalls or bargaining points. Limitations
legislation, so-called “statutes of repose” exist to give some certainty in their lives to all those
who may at some time be sued. That is not only true of businesses and professional people, but
also ordinary citizens who can ill afford the mental and emotional stress of threats or lawsuits.
It is a nuisance and an expense to have to keep voluminous records in perpetuity. Allowing large
potential threats to hang over heads for a generation sterilizes capital and impoverishes
businesses. What is worse, it is unjust to sue people once their former ability to defend themselves
has evaporated. In many types of claim, a prima facie case is easy to prove.

[5] And any attempt to compromise competing goals and to adopt some hybrid mechanism,
often may be worse than simply deciding the limitations issue initially, no matter who wins that
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issue. Trying preliminary issues about discoverability or related questions can simply lengthen
and fragment litigation, draining both sides’ purses without producing any substantive result for
either. A legitimate issue may have to be tried whatever the expense, but there is no such issue
here.

[6] Mr. Boyd was an experienced sophisticated businessman with extensive knowledge and
experience with large land dealings and development on Salt Spring Island. He had an
engineering degree. He knew a number of lawyers and dealt with them on various matters.
Getting legal advice was easy for him. Reading financial and development statements and reports
and evaluating land investments was part of his daily fare.

[7] Mr. Boyd and the late defendant Mr. Cook, knew each other well. Mr. Cook several times
tried to get Mr. Boyd to invest in a certain land development. Mr. Boyd flatly refused, said he did
not like the idea at all, wanted nothing to do with it, and would not recommend that anyone else
invest in it. Then Mr. Cook induced Mr. Boyd to invest his money (and that of the other plaintiffs)
to invest in shares in a mortgage company, which they did. Later it turned out that, unknown to
Mr. Boyd, about 60% of that mortgage company’s funds were invested (by loans) in the oft-
rejected land development scheme. That scheme became seriously insolvent, and it appeared that
a very large fraction of the funds invested by the plaintiffs were probably lost. All the funds
definitely appeared to be at least temporarily gone. Interest payments had stopped almost one year
before.

[8] Mr. Boyd sued Mr. Cook on June 16, 2011. The ordinary limitation period is two years,
and the plaintiff argues lack of discoverability. See s 3 of the Limitations Act, RSA 2000, c L-12.
So argument at each level of court has looked at what Mr. Boyd knew, or in the circumstances
ought to have known, by June 16, 2009.

[9] Section 3(1)(a) of that Act says that the two-year limitation period only starts to run when
the plaintiff knows (or in the circumstances ought to have known) three things. Two of them are
not in issue on this appeal, and were plainly known before the key date in 2009. They are that the
plaintiffs had suffered the injury, and that the injury was attributable to the defendant’s conduct.
Mr. Boyd had good evidence and personal knowledge of those two things. His dealings with Mr.
Cook and with the investors put this beyond doubt.

[10] Therefore, this motion to dismiss and this appeal hinge on whether by mid-June 2009 Mr.
Boyd knew (or ought to have known) one other thing. It is that “the injury, assuming liability on
the part of the defendant, warrant[ed] bringing a proceeding.” It will be noted that there is no
fourth requirement. Liability is not something which the plaintiff had to know; it is assumed.
What he had to know, or in the circumstances ought to have known, is just that the injury
warranted suing.
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[11] This clearly is not one of those unusual cases where the plaintiff had some disability
barring him from understanding the facts or acting on them.

[12] Mr. Cook repeatedly told Mr. Boyd (after discovery of the fraud) not to worry, and that
the investment would turn out all right in the end. Mr. Boyd did not really believe that, and no
reasonable person would have believed that in these circumstances. Mr. Cook was a fraudster
according to all of Mr. Boyd’s evidence, and according to his later suit. Case law says that such
assurances and promises by the wrongdoer are irrelevant to the present question of subpara (iii),
“warrants bringing a proceeding.” See Condo Plan 9421549 v Main St Dev (#2), 2005 ABQB
218, 2005 CarswellAlta 384 (para 11).

[13] There might be a number of things which might mean that a lawsuit for an undoubted
injury caused by a defendant would not be warranted. We will not attempt any exhaustive list. But
one is obvious, and is the only one argued here. Some lawsuits are, or appear to be,
uneconomical. The likely legal fees and disbursements may be less than the likely recovery.
Maybe a big risk of paying costs to the other side is also relevant. And sometimes the amount of
work which the plaintiff would have to put into the suit and preparing for it would be undue in
relation to the likely recovery.

[14] Here the loss was many hundreds of thousands of dollars. The amount invested was over
$1.3 million dollars. Some recovery was quite possible, but there was very little real evidence that
it would equal the money invested. What was certain or highly likely was that

(a) Not even interest had been paid on the loans for almost a year.

(b) The project which Mr. Boyd himself did not want to touch with a 10-foot
pole was about 60% of his investment.

(c) The only real development on the land had burnt down, and the insurance
proceeds were not available to rebuild, nor to pay to Mr. Boyd.

(d) There were other troubles and defaults.

(e) More than one respectable appraisal showed nil, even negative, equity.

(f) Management was very poor and there appeared to be no hope without a
marked change of managers.

(g) It was not worth spending money on a further appraisal.
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(h) The investments were in serious jeopardy (as Mr. Boyd himself said in
letters to the investors).

[15] When questioned under oath, Mr. Boyd testified that by early June 2009, he was aware
that the plaintiffs were more than likely going to lose money; the only uncertainty was how much
money (Extracts, pp A49-50).

[16] Fraud allows the party defrauded to rescind the contract and get back all the money paid
under it, and this statement of claim seems to hold that out as a possibility. In any event, the
statute asks whether the injury (assuming liability) warrants bringing a proceeding. It does not
ask whether the particular statement of claim suit which later was finally issued had warranted
filing at the relevant time. It asks about whether some court proceeding had been warranted. A
plaintiff cannot bypass the limitation period by suing for part of his claim, and it is not clear at
all that Mr. Boyd has done that. The sum invested, over $1.3 million, is obviously worth suing
for. Nor does s 3 of the Act ask whether the plaintiff would be certain of collecting his judgment
were he to get judgment.

[17] If Mr. Boyd thought that he could only sue for actual net loss, not to rescind, that would
be an error of law and that does not stop the clock: Salna v Awad, 2011 ABCA 20, 499 AR 264
(para 28); Hill v S Alta LRD [1993] 5 WWR 47, 100 DLR (4th) 331, 336 g-h (Alta CA); Laasch
v Turenne, infra (para 24).

[18] In case there is some flaw in this rescission approach, another more conservative one may
also be used. The defendant’s factum gives a thoughtful analysis of likely recovery from the
investment without suit. It makes many assumptions in favor of the recovery, and so very
conservatively estimates the net investment loss. See paras 19 to 21. Counsel for Mr. Boyd
contends that that analysis by the defendant is not conservative because there are other higher land
appraisals. However, one is much older, and both the appraisals which he prefers make factual
assumptions inapplicable or very doubtful, at the relevant time. The appraisals showed that any
loss would be much more than a trifle.

[19] Whether every potential plaintiff is deemed or required to engage in such calculations we
need not decide. (Condo Plan 9421549 v Main Street (#1), 2004 ABQB 962, 365 AR 162 (paras
71-72) seems to suggest the court must make such calculations in each case.) 

[20] This plaintiff had to. Mr. Boyd was well used to such matters, and at least as able as
anyone else to make such calculations. The Supreme Court has introduced a small subjective
element into this otherwise objective test of “ought to have known”. The “circumstances” include
the knowledge and interests of this particular plaintiff. See Laasch v Turenne, 2012 ABCA 32,
522 AR 168 (paras 19-22), citing Novak v Bond [1999] 1 SCR 808, 239 NR 134 (para 81), and
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Yugraneft Corp v Rexx Mgmt [2010] 1 SCR 649, 401 NR 341 (paras 60-61). So the defendant’s
type of calculations are a proper approach in this case, indeed even necessary.

[21] Therefore, we are satisfied that the investment loss would be unlikely to be less than
$340,000. In any event, that was so in June 2009. How much it would cost to run that lawsuit
through the end of trial, we are not sure. But Alberta Rules allow a plaintiff to discontinue his
lawsuit unilaterally until a very late stage. He or she may have to pay some party-party costs to
the defendant, but in the early stages those would ordinarily not be heavy. And often the plaintiff
can negotiate his or her way out of those costs: a discontinuance is usually very attractive to a
defendant. What if the plaintiff carried the suit to the end of a day or two of questioning
(examination for discovery) of the most important defence officer? There would already have
been discovery of records by then. If the suit then looked shaky, discontinuing then would not be
seriously expensive for a man of Mr. Boyd’s position.

[22] Counsel for Mr. Cook argues that the test is laxer: whether recovery from the suit would
be minimal or speculative. We need not decide whether that is the legal test, given our conclusion
that the likely size of recovery (amount in issue) here is far higher than that.

[23] We repeat that under the Act, liability is to be assumed. It is not something which the Act
says has to be known to start the limitation period running. That is probably because if it were,
then often logical vicious circles would ensue.

[24] An appeal from a Master is de novo, and on such appeals no deference is owed.

[25] We do owe appellate deference to chambers judges, but (as noted) this judge gave very
qualified approval to the Master’s decision. And he based himself on finding that credibility of
the plaintiff Mr. Boyd (and others) was material.

[26] But was the credibility of Mr. Boyd in issue? The plaintiffs’ factum does not explain how
it would be. He was orally questioned under oath, and portions of that transcript are in the
defendant’s Book of Extracts. We see nothing there to help him, nor to put his credibility in
dispute. Then he swore an affidavit, which we have read. We see nothing there of any significance
which would put his credibility into issue. 

[27] Around the relevant time, the only arguably bright note for Mr. Boyd was that the
defendant Mr. Cook was saying that the building on the impugned development site which had
burnt down would be rebuilt, and vaguely that the project had “lots of value”, about all of which
Mr. Boyd admits that he was very sceptical.

[28] The legal test is not whether this plaintiff actually knew that the situation warranted suing.
It has two branches. The test is whether he knew or whether in the circumstances he ought to
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have known. The test is largely objective, that of the reasonable person in the same circumstances.
We do not see what room that leaves for assessing the credibility of the plaintiff Mr. Boyd, in this
case. His actual state of mind in mid-June at best is one alternative arm of the test. What the
reasonable person would have known or discovered with some diligence, could equally start the
limitation period running. 

[29] Turning from Mr. Boyd as plaintiff to Mr. Boyd as witness, we do not see any important
clash of evidence between Mr. Boyd and some other witness. Whether Mr. Boyd got every
document on or about its date is not the issue; the issue is what he had or could with some due
diligence have got, by mid-June 2009. A desire to try to take over the project and run it properly
was not inconsistent with also issuing a statement of claim, especially as one has two years from
discovery to sue.

[30] We are not criticizing Mr. Boyd for not trying harder to get information. Some of his
efforts to do so were thwarted, or not assisted, by Mr. Cook. Rather our point is that Mr. Boyd
knew enough.

[31] Therefore, in our respectful view, the chambers judge erred in law in directing trial so as
to examine Mr. Boyd’s credibility.

[32] The case of the defendant Mr. Cook for discoverability by the key date is almost entirely
founded upon three things: Mr. Boyd’s admitted personal knowledge, documents which Mr. Boyd
had seen, and meetings which Mr. Boyd had attended or to which he sent some representative
who reported to him. They showed enough to lead a reasonable person to the conclusions we
listed above (in para 12).

[33] We conclude that there was ample information, two years before the suit began, which
would have allowed a calculation showing that the amounts likely lost would be big enough to
sue for. 

[34] The Master agrees that by mid-June 2009 Mr. Boyd knew that it was highly unlikely that
all the money invested because of the fraud would be recovered, and that active steps to recover
the money had to be taken. But she concludes that the size of the loss could not be assessed. That
is only partly correct. For the reasons given above, it was very likely that the minimum size of the
loss would be quite a large sum, hundreds of thousands of dollars.

[35] The Master cites (para 43) a passage from the report of the Law Reform Institute
recommending this legislation. The passage states that “a lawyer will rarely recommend the
expense of bringing a proceeding unless he is reasonably certain that the harm suffered by the
claimant will justify it.” In our view, that states the basis for legal advice too strongly. For
example, a 60% chance of recovering a large sum may well be worth suing for, yet it falls far
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short of reasonable certainty. Besides, the Institute there spoke of the rationale for putting a
worthwhileness provision (subpara (iii)) into the Limitations Act. A rationale and a legal rule are
not coterminous. In one passage, the Master speaks of the amount of money at risk as being
“unclear exactly”. That is not the test; precision or certainty is not necessary: De Shazo v Nations
Enr Co, 2005 ABCA 241, 367 AR 267 (para 31).

[36] Therefore, over two years before the suit was brought, the three tests in section 3(1)(a)
clearly were met. Paragraph 10 of the statement of defence pleads that limitation period. The
defendant has moved for summary dismissal on that ground. The apparently partly conflicting
onuses of proof under s 3(5) of the Limitations Act and under summary dismissal, become
academic. The evidence is not evenly balanced. In the result, what standard of review the
chambers judge applied also becomes academic. 

[37] Therefore, the appeal must be allowed and the suit dismissed.

[38] The defendant Mr. Cook will receive party-party costs at every stage in Queen’s Bench
and this Court.

Appeal heard on January 16, 2013

Memorandum filed at Calgary, Alberta
this 29th day of January, 2013

Côté J.A.

Authorized to sign for: Conrad J.A.

Watson J.A.
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Appearances:

J.K. Hannan
for the Respondents

J.D. Poole
for the Appellant
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