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R. 10.53(2) — considered
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R. 10.53(4) — considered

APPLICATION by plaintiffs for determination that defendants were in contempt of court.

C.M. Jones J.:

I. Overview

1      The Plaintiffs apply for a determination that the individual Defendants are in contempt of court, and are seeking an
order striking their Statement of Defence and for judgment (the "Application"). The Plaintiffs allege that the individual
Defendants have failed to comply with their obligations to produce relevant documents, contrary to a previous order
of this Court. Alternatively, the Plaintiffs seek directions regarding the production of a further and better Affidavit of
Records, and other relief.

2          The underlying dispute relates to loans among the parties. In this action, the Plaintiffs raise issues about the
Defendants' lack of production of financial records and subsequent copying and production of a computer hard drive
containing approximately 83,000 documents [the "Hard Drive"].

II. Facts and Procedural History

A. The Action

3      The Plaintiffs, Valeri Demb and Svetlana Demb, are father and mother to the Plaintiff, Vadim Demb.

4      The Defendants, Herve Collet and Mae Collet, are the father and stepmother of the Defendant, Robert Kadman
[collectively referred to as the "Individual Defendants"]. The Defendants, Kadco Construction Inc. ["Kadco"] and
Koocanusa Homes Ltd. ["Koocanusa"], are companies registered in Alberta and British Columbia, respectively. The
Individual Defendants are the sole shareholders of the Defendant, The Valhalla Group Ltd. ["Valhalla"], which owns
Kadco. Kadco owns the Defendant 1295013 Alberta Ltd. ["1295013"]. Collectively, Kadco, Koocanusa, Valhalla and
1295013 are referred to as the "Corporate Defendants".

5      The Plaintiffs commenced an action against the Defendants on January 7, 2011. The Plaintiffs allege that, beginning
in 2003, the various Plaintiffs made loans to Kadco, placed investment funds with Koocanusa, placed investment funds
with Valhalla (to be repaid by Koocanusa) and loaned funds to Koocanusa. In the Statement of Claim, the Plaintiffs
seek from the Defendants an accounting of the funds provided, declarative relief pursuant to the Fraudulent Preferences
Act, RSA 2000, c F-24, and judgment in different amounts in respect of each Defendant. Valeri Demb and Svetlana
Demb claim a total of $526,107.37, plus interest and costs, and Vadim Demb claims a total of $157,753.06, plus interest
and costs.

6      In the Statement of Claim, the Plaintiffs further allege that the Individual Defendants transferred funds, lent by the
Plaintiffs to Kadco and Koocanusa, to themselves and companies owned by them, or that they made transfers contrary
to the Fraudulent Preferences Act. The Plaintiffs claim that Valhalla, 1295013 and the Individual Defendants improperly
received money that the Plaintiffs lent to Kadco and Koocanusa. In their Written Submissions, the Plaintiffs allege
that "there has been impropriety between the Defendants that involved the transfer of Funds between the Defendants
as a means to defeat creditors of Kadco and Koocanusa, and that the Defendants have benefited from the transfer of
funds.": Written Submissions and Authorities of Plaintiffs/Applicants Valeri Demb, Svetlana Demb, and Vadim Demb
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["Plaintiffs' Written Submissions"] at para 6. The Plaintiffs further claim that the Individual Defendants misrepresented
the safety of the loans provided by the Plaintiffs.

7      The Plaintiffs obtained judgment against Kadco and Koocanusa on November 17, 2011 by way of consent order
signed by Master Laycock [the "Judgment"]. In the Judgment, Kadco was found liable to Valeri Demb and Svetlana
Demb for $251,243.57 plus interest, and to Vadim Demb for $174,427.32 plus interest. Koocanusa was found liable to
Valeri Demb and Svetlana Demb for $160,143.08 plus interest. The action continues against Valhalla, 1295013 and the
Individual Defendants.

8      In enforcing the Judgment, the Plaintiffs had a computer seized from Kadco and Koocanusa for the purpose of sale.
The Defendant, Mae Collet took the position that the computer was her property. On cross examination, the Defendant,
Robert Kadman, testified that the computer contains the current financial records for the Corporate Defendants. Master
Laycock appointed a third party to make a copy of the information contained in the computer. Nerds on Site was so
retained, and the computer remains in the possession of Plaintiffs' counsel pursuant to a Bailee's Undertaking.

9      The Plaintiffs' action against the Individual Defendants is in the production and questioning stage of the litigation,
and the parties have exchanged Affidavits of Records. The Individual Defendants' Affidavits of Records are detailed
further below. The Plaintiffs were not satisfied with the extent of the disclosure by the Individual Defendants, particularly
relating to financial records. They brought an application before Master Laycock for an order compelling a further and
better Affidavit of Records and related relief regarding questioning.

10      Significant to this Application is that the Individual Defendants retained new counsel, DLBH Barristers & Solicitors
["DLBH"], on or about March 18, 2013. They were engaged in a dispute regarding legal fees [the "Fee Dispute"] with
their former counsel, McLennan Ross ["MR"], pursuant to which MR asserted a solicitor's lien over the file material,
including the Hard Drive. DLBH received a copy of the Hard Drive on March 20, 2013, but did not receive MR's work
product until July 24, 201

B. The Application Before Master Laycock

11      On appearance before Master Laycock on October 11, 2012, the Plaintiffs sought further and better affidavits
of records from the Individual Defendants, as well as relief relating to the questioning of Mae Collet and answering
undertakings. The Plaintiffs argued that the Individual Defendants' earlier production raised their suspicions that monies
had been improperly appropriated from Kadco and Koocanusa by the Individual Defendants to the detriment of the
Plaintiffs: Transcript of Proceedings before Master Laycock on October 11, 2012 [the "Transcript"], page 7, lines 35-39.

12      As a result of this suspicion, the Plaintiffs requested that Master Laycock order further production from each of the
Individual Defendants, including their personal financial records, to assist the Plaintiffs in pursuing the tracing remedy
sought in their Statement of Claim to determine what happened to the funds they loaned to Kadco and Koocanusa:
Transcript, page 8, lines 12-15.

13      The personal financial records the Plaintiffs sought from the Individual Defendants included bank account records
and cheques. The Plaintiffs also sought to preserve digital information stored on the computer seized by the Plaintiffs in
connection with execution of the Judgment against Kadco and Koocanusa. The Plaintiffs' counsel holds that computer
in accordance with a Bailee's Undertaking.

14      Lastly, the Plaintiffs sought the appointment of independent counsel who would review the contents of the Hard
Drive. The Plaintiffs asserted that, based upon this review, independent counsel would be able to determine what is
relevant and material to the Plaintiffs' pleadings and prepare a report.

15      In summary, the Plaintiffs sought further information relating to the Individual Defendants' financial activities,
commencing with the first loan by the Plaintiffs to the Judgment Debtors, Kadco and Koocanusa.
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16      The preamble to Master Laycock's Order of October 11, 2012 [the "Master's Order" or "Master Laycock's Order"]
indicated that the Corporate Defendants and the Consolidated Civil Enforcement Corporation (who is not a party, but
I assume is the bailor who seized the computer) were served with notice of the hearing, but did not attend or make
submissions.

17      The Individual Defendants opposed certain aspects of the Plaintiffs' application before Master Laycock. They
asserted that seizure of the computer meant that it became impossible to produce relevant and material documents that
they would otherwise have been willing to produce: Transcript, page 17, lines 36-38. The Defendants also asserted that
financial disclosure was complete for Kadco up to the end of January 2012: Transcript, page 23, lines 28-30.

18      The Plaintiffs and Individual Defendants agreed before Master Laycock to the appointment of a computer expert,
who would copy digital information from the seized computer so that the Hard Drive could be given to the Defendants.
Presumably, the Defendants would then be able to review records stored on the Hard Drive post-dating January 2012,
which might be relevant and material to the issues in the litigation.

19      Counsel for the Defendants acknowledged that production of financial statements for Kadco and Koocanusa,
against whom judgment had already been granted, had been deficient. In his opinion, that deficiency had been remedied.
On the application before Master Laycock, he sought to limit production of personal financial information from the
Individual Defendants, arguing that the Plaintiffs' counsel should proceed with questioning on documents produced to
date. He argued that only after questioning, and only in light of evidence that arises from a review of those documents,
would an order directing production of the Individual Defendants' personal financial information be relevant: Transcript,
page 27, lines 4-12.

20      Counsel for the Individual Defendants asserted that the Individual Defendants should not have to provide their bank
account records until the Plaintiffs could show through expert evidence that the amounts withdrawn by the Individual
Defendants from the Corporate Defendants amounted to a fraudulent preference by the Corporate Defendants or were
untoward, given the financial situation of the Corporate Defendants: Transcript, page 29, lines 14-20.

21      Master Laycock disagreed with the submissions of counsel for the Individual Defendants. At page 27, lines 33-36
of the Transcript, he noted:

So I think Mr. Poole wants all the cheques for the companies, and he wants bank account statements of the
individuals as it relates to monies either taken out of their account to deposit to the corporate account, or corporate
monies going into their account. And I think he would be reasonable in asking for those documents.

22      Master Laycock was not prepared to specify exactly what documentation was to be produced. He stated at page
28, lines 20-23 of the Transcript:

My intention would be to make some general comments, and then give you an opportunity to review with your
clients further documents, and to provide an additional or supplemental affidavit of records.

23         Notwithstanding his reluctance to specify precisely what needed to be produced, Master Laycock did provide
guidance to the parties. He indicated that company cheques and bank deposit information relating to the Individual
Defendants were clearly relevant. Master Laycock also indicated that what was preserved on the Hard Drive would be
relevant to the exercise of producing a further and better Affidavit of Records. In response to an assertion by counsel
for the Individual Defendants that 60 days is a reasonable time within which to produce a further and better Affidavit
of Records, he noted that: "...by then you should get the information from the computer as well and have a chance to
go through that with your client": Transcript, page 31, lines 4-5.

24      Master Laycock was willing to permit redaction, albeit limited, of documents to be produced. Counsel for the
Defendants submitted at page 33, lines 17-20, that:
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Sir, my submission on that would be that with respect to their individual accounts, monies that are — are directly
transferred to and from the corporation are admissible, but that redactions are — are — should be permitted by
the Court with respect to other transactions.

25      Master Laycock's response, at page 33, lines 22-25, was as follows:

Yes, Mr. Poole shouldn't be looking at cheques that your clients write for things that have nothing to do with this
lawsuit; utility payments, medical bills. But it's your obligation as counsel to go through those records with your
clients to determinate in the context of this lawsuit what's relevant and material.

26           It is clear that Master Laycock contemplated the production of personal financial records by the Individual
Defendants, but that only records relevant to the litigation were required to be disclosed and produced.

C. Master Laycock's Order

27      As set out above, Master Laycock's Order directed the Individual Defendants to each produce a further and better
Affidavit of Records. He also directed that digital information stored on a computer seized by the Plaintiffs in connection
with execution of the Judgment against Kadco and Koocanusa be copied onto the Hard Drive to be provided to the
Individual Defendants.

28      Master Laycock's Order, approved as to form and content by counsel for all parties, directed, inter alia:

1. Counsel for the Plaintiffs and for the Individual Defendants to appoint a third party to copy all information
contained on the Seized Computer onto a hard drive and provide this hard drive to counsel for the Individual
Defendants, with the computer to be held by counsel for the Plaintiffs pursuant to his Bailee's Undertaking;

2. The Defendant Robert Kadman to comply with certain undertakings;

3. The Defendant Herve Collet to provide his further and better Affidavit of Records before January 10, 2013;
and

4. The Defendant Mae Collet and Robert Kadman to provide their respective further and better Affidavits of
Records within 60 days of Master Laycock's Order.

D. Production by Individual Defendants

29      In this Application, the Plaintiffs assert that the Individual Defendants have repeatedly failed to discharge their
responsibilities to provide all relevant and material records in their possession. They assert that Master Laycock's Order
should be viewed as a "last chance" to effect compliance with production requirements. The Plaintiffs submit, therefore,
that the Individual Defendants have demonstrated a pattern of non-compliance with their production obligations that
justifies a finding of contempt.

30      The Individual Defendants have provided the following disclosure and production:

1. Affidavit of Records of Robert Kadman (sworn on June 6, 2011) on behalf of all of the Defendants;

2. Supplemental Affidavits of Records of each of the Individual Defendants (sworn on May 16, 2012);

3. Further Supplemental Affidavits of Records of each of Robert Kadman and Mae Collet (sworn on August
23, 2012);
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4. Further and Better Affidavits of Records of Herve Collet (sworn December 12, 2012), Mae Collet (sworn
December 10, 2012), and Robert Kadman (sworn December 10, 2012), all of which itemized personal banking
records that were produced with redactions; and

5. Supplemental Affidavit of Records of Mae Collet (sworn August 2, 2013), disclosing "Hard drive containing
digital copy of all information contained in the computer of Mae Collet".

31      It appears that the Supplemental Affidavits of Records referred to in 2. were filed in response to an application filed
by the Plaintiffs on April 10, 2012 seeking further and better production, as well as other relief. The Plaintiffs, unhappy
with the extent of the Individual Defendants' disclosure and production, proceed to bring their application for further
and better production before Master Laycock.

32      While the Individual Defendants made further disclosure and production, as described in 4. And 5., the Plaintiffs
now bring this Application to address further deficiencies. In the Application before me, the Plaintiffs are very concerned
with what appears to be extensive redaction of records produced by the Individual Defendants subsequent to the relief
ordered by Master Laycock. They are also concerned with the manner in which the Hard Drive was disclosed.

E. The Present Application

33      This matter came before me, in my capacity as case management Justice, on September 17 and again on September
19, 2013. The Plaintiffs assert that the Individual Defendants have failed to comply with Master Laycock's Order. As
a result, they seek an order:

1. Citing the Individual Defendants in civil contempt;

2. Striking the Individual Defendants' Statement of Defence, filed February 15, 2011;

3. Awarding judgment in favour of Valeri Demb and Svetlana Demb against the Individual Defendants, jointly
and severally, in the amount of $217,434.01;

4. Awarding judgment in favour of Vadim Demb against the Individual Defendants, jointly and severally, in
the amount of $150,953.06;

5. Awarding the Plaintiffs interest at the rate set out in the contracts alleged in the Plaintiffs' Statement of
Claim to have been entered into among the parties to those contracts or, alternatively, interest pursuant to the
Judgment Interest Act, RSA 2000, c J-1; and

6. Awarding the Plaintiffs costs on a solicitor-and-own-client full indemnity basis, or as otherwise determined
to be appropriate by this Court.

34      If the above relief [the "Primary Relief"] is granted, it would end the lawsuit against the Individual Defendants in
favour of the Plaintiffs. If I am not prepared to grant the Primary Relief, the Plaintiffs seek an order [the "Alternative
Relief"] directing that:

1. The Individual Defendants shall have one month from the filing of my Order to comply with Master
Laycock's Order by producing a further and better Affidavit of Records containing the documents that are
relevant and material as set out in the pleadings, or, failing which, to provide sworn evidence that shows that
they are unable to produce the documents that are relevant and material referred to in Master Laycock's Order;
and

2. If the Individual Defendants fail to comply with my Order then they shall appear before this Court to show
cause why the Court should not grant the Primary Relief.
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35       The essence of the Plaintiffs' argument in favour of a finding of contempt is succinctly stated in the Plaintiffs'
Written Submissions, at para 95:

The Individual Defendants have consistently failed in their obligations imposed by the Rules of Court and by the
Order of Master Laycock. By the time this Application is heard, two years and four months will have passed since the
Individual Defendants were originally required to fully disclose all relevant and material documents in this matter,
and eleven months will have passed since Master Laycock made his Order requiring the Individual Defendants to
comply with their disclosure obligations.

36      As discussed below, the Individual Defendants take the position that they have complied with Master Laycock's
Order regarding documentary production. They claim to have encountered a number of difficulties which frustrated
their efforts to more fully comply. In particular, they refer to a fee dispute with their former counsel, MR (that resulted
in a solicitor's lien over their file material which delayed production), intermingling of business and personal financial
records (which lead to redactions in produced documents) and the use of computers to store personal and business data
(which lead to difficulties in reviewing and listing records relevant and material to the issues advanced by the Plaintiffs
in this action).

III. Issues

37      The following issues must be resolved on this Application:

1. What is the test for civil contempt of court?

2. What documentary production is required in this case? Did the Individual Defendants meet their obligations
for documentary production?

3. Are the Individual Defendants in contempt of court?

4. What is the appropriate relief?

IV. Analysis and Decision

A. Civil Contempt of Court

38      The Alberta Rules of Court, Alta Reg 124/2010 [the "Rules"] address civil contempt in subsections 10.52 and 10.53,
which provide, in part:

Declaration of civil contempt

10.52(1)...

. . .

(3) A judge may declare a person to be in civil contempt of Court if

(a) the person, without reasonable excuse,

(i) does not comply with an order, other than an order to pay money, that has been served in accordance
with the rules for service of commencement documents or of which the person has actual knowledge...

Punishment for civil contempt of Court

10.53(1) Every person declared to be in civil contempt of Court is liable to any one or more of the following penalties
or sanctions in the discretion of a judge:
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. . .

(d) if the person is a party to an action, application or proceeding, an order that

(i) all or part of a commencement document, affidavit or pleading be struck out,

(ii) an action or an application be stayed,

(iii) a claim, action, defence, application or proceeding be dismissed, or judgment be entered or an order
be made,...

(2) The Court may also make a costs award against a person declared to be in civil contempt of Court.

(3) If a person declared to be in civil contempt of Court purges the person's contempt, the Court may waive or
suspend any penalty or sanction.

(4) The judge who imposed a penalty or sanction for civil contempt may, on notice to the person concerned, increase,
vary or remit the penalty or sanction.

39      The Plaintiffs point to cumulative deficiencies in the Individual Defendants' production. However, notwithstanding
the cumulative perceived deficiencies which led the Plaintiffs to make their application before Master Laycock, it is his
Order of October 11, 2012, and not previous Orders, that the Plaintiffs allege was breached and the basis for a finding
of contempt of court. Rule 10.52(3)(i) contemplates a finding of contempt if a party does not comply with an order.

40      The Plaintiffs recite what they consider to be a pattern of inadequate production of relevant and material records
up to the date of the application before Master Laycock. They cite Bains Engineering Corp. v. 734560 Alberta Ltd., 2004
ABQB 780 (Alta. Q.B.) ["Bains"], aff'd 2005 ABCA 187 (Alta. C.A.), in support of their position that the conduct of the
Individual Defendants amounts to contempt. In Bains, this Court noted:

Where, as here, a party that is subject to a court order creates a general pattern of delay and demonstrates a lack
of cooperation in the litigation process, that party is not using a sufficient degree of diligence in carrying out the
court's order and is not ensuring that the order is carried out in a prompt and proper fashion. This in combination
with a clear and apparent breach of a court order may lead to a finding of civil contempt and a remedy of striking
pleadings: para 22 [citation omitted].

41      The Plaintiffs argue that Master Laycock's Order was a "last chance" order, citing Bains at paras 25-27 in support
of this assertion. Their concerns about the Individual Defendants' production include:

(a) a pattern of non-disclosure of relevant and material documents, requiring multiple efforts to obtain better
Affidavits of Records, contrary to the disclosure requirements set out in the Rules and the common law;

(b) the redaction of financial records produced pursuant to the Further and Better Affidavits of Records in
December 2012 is not permissible under the Rules or the common law; and,

(c) the bundling of 83,000 documents contained on the Hard Drive and listed in the Supplemental Affidavit of
Records of Mae Collet in August 2013 as "Hard drive containing digital copy of all information contained in
the computer of Mae Collet" is not permissible under the Rules and the common law.

42      Based on these concerns, the Plaintiffs argue that the Individual Defendants are in contempt of Master Laycock's
Order, similar to the situation in Bains.

43      However, Bains dealt with a different factual situation. In Bains, the Court was not prepared to give the defendant
developers "one more chance" when the Court had made a prior order in June 2002 requiring undertakings to be
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answered, followed by comments in February 2003 that the answers were inadequate. The Court again reviewed the
answers in 2004 and found they were still inadequate. In that case, there was clearly a pattern of behavior that would
reasonably lead the Court to issue the defendant developers an ultimatum. In contrast, in the present case, the Plaintiffs
have not established that Master Laycock determined that the Individual Defendants repeatedly failed to comply with
this Court's directions.

44           Accordingly, I cannot reasonably interpret Master Laycock's Order as giving the Individual Defendants an
ultimatum which would reasonably lead them to believe that failing to comply with his direction would lead to judgment
being granted against them. I must therefore look to Master Laycock's Order to determine to what extent the Individual
Defendants did or did not comply with it and, if they failed to comply with it, whether they have a reasonable excuse
for failing to comply.

B. Required Documentary Production

45      In the present matter, two aspects of documentary production are in issue: (1) whether there has been a pattern of
delay and inadequate production of relevant and material documentation by the Individual Defendants; and (2) whether
the form of disclosure of the contents of the Hard Drive is sufficient to satisfy the Individual Defendants' disclosure and
production obligations.

46      If I find that the Individual Defendants have satisfied their documentary production obligations, it follows that they
are not in contempt of Master Laycock's Order regarding production. On the other hand, if the Individual Defendants
have not satisfied their documentary production obligations, I must then consider if such failure is sufficient for a finding
of contempt.

1. Production of all relevant and material records

47      The Rules require that the parties exchange affidavits of records disclosing all records that:

(i) are relevant and material to the issues in the action, and

(ii) are or have been under the party's control: Rules, r 5.5 and 5.6.

48      A record is relevant and material only if it could reasonably be expected:

(i) to significantly help determine one or more of the issues raised in the pleadings, or

(ii) to ascertain evidence that could reasonably be expected to significantly help determine one or more of the
issues raised in the pleadings: Rules, r 5.2.

49      The Plaintiffs submit that the test for relevance is met if the pleadings raise an issue to which the records may
"reasonably relate". They submit that the test for materiality is met if the records "could reasonably have some weight
in determining one or more issues raised in the pleadings" [emphasis added]: Mustard v. Brache, 2006 ABCA 265 (Alta.
C.A.) ["Mustard"] at paras 9-12.

50      The Plaintiffs refer to Mustard for its discussion of what is relevant and material. Although Mustard was decided
under the former rule 186.1, the principles still apply to the current Rules: Hunka v. Degner, 2011 ABQB 195 (Alta. Q.B.)
at para 41. While I agree that Mustard provides direction as to relevance and materiality, the Plaintiffs' summary of the
applicable principles is less rigorous than that set out in Mustard, where the Court of Appeal concluded at paras 10-12:

The rule makes clear that the parties' pleadings are the basis for determining relevance and materiality.

Discovery of records is now confined to eliciting facts of primary relevance, i.e., facts that are directly in issue,
or of secondary relevance, i.e., facts from which the existence of the primary facts may be directly inferred. Both
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primary and secondary relevance are determined by reference to the issues raised by the pleadings. Records seeking
information that could reasonably be expected to lead to facts or records of secondary relevance need not be
produced.

In addition to being relevant within the meaning of Rule 186.1, records must also be material, that is, they must be
reasonably expected to significantly help determine one or more of the issues raised in the pleadings. The materiality
of evidence refers to its pertinency or weight in relation to the issue it is adduced to prove: Black's Law Dictionary,
(6th ed. 1990). Records may be relevant within Rule 186.1, but, either alone or in combination with other evidence,
be of no significant help to the examining party in proving a fact in issue: NAC Constructors Ltd. v. Alberta Capital
Region Wastewater Commission, 2006 ABCA 246, 2006 ABCA 246, at para. 13.

51      Mustard tells us that facts must be "directly in issue", not merely facts which might "reasonably relate" to issues
raised in pleadings. Only records which significantly help to determine one or more of the issues raised in the pleadings
need be produced, not records which "could reasonably have some weight".

52      Also of assistance in determining whether a record is relevant and material is the decision in Tolko Industries Ltd.
v. Railink Ltd., 2003 ABQB 349 (Alta. Q.B.), aff'd 2003 ABCA 332 (Alta. C.A.), where Justice Slatter (as he then was)
considered the permissible scope of questions on discovery. He provided the following analogy at para 7:

Counsel also referred to the decision of Master Funduk in Franco v. Hackett (2000), 262 A.R. 127 (Alta. Master)
at para. 34:

34. But the test is relevant and material. That now cuts out the old fishing expeditions. There is no fishing
without first evidence that there are fish in the pond and a reasonable amount of fish. Defendant has not
satisfied me of that. Conjecture is not sufficient.

This statement has caused counsel in subsequent cases to embark on all sorts of piscatorial analogies. The metaphor
is helpful if one remembers that with respect to the scope of discovery of the parties the question of "whether there
are fish" is determined by the pleadings. If one of the parties pleads that there are or are not fish, then that is
determinative of the issue as far as discovery goes. As to whether there are "a reasonable amount of fish", that relates
to materiality. Rule 186 says that there are a reasonable amount of fish if there are enough to significantly help
determine one or more issues, or to ascertain evidence that can significantly help determine an issue. Under the new
Rule fishing expeditions are still permitted if they fall within that test.

53      The Plaintiffs plead that the funds lent to Kadco and Koocanusa were improperly transferred to, and used by,
the Individual Defendants personally: Statement of Claim at para 53. As a result, the Individual Defendants' financial
records are relevant and material to the issues in the action.

54      The Individual Defendants were required under the Rules to serve their Affidavits of Records within one month after
the Plaintiffs served their Affidavit of Records: Rules, r 5.5(3). As such, the Individual Defendants should have served
their Affidavits of Records by June 3, 2011: Plaintiffs' Written Submissions, para 43. In addition, Master Laycock's
Order set out deadlines for further Affidavits of Records to be served by January 10, 2013 for Herve Collet, and within
60 days of his Order for Mae Collet and Robert Kadman.

(i) Pattern of inadequate production and delay

55      The Plaintiffs submit the Individual Defendants are in contempt of court on the basis that there has been a pattern
of inadequate production of relevant and material documentation by the Individual Defendants, resulting in multiple
rounds of production and delay. The Plaintiffs are concerned that they had to seek this Court's assistance several times
and have received multiple Affidavits of Records from the Individual Defendants over a period exceeding two years.
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56      Have the Individual Defendants exhibited a pattern of inadequate production and delay? This question takes on
primary importance here because I am not satisfied that the conduct of the Individual Defendants, viewed in isolation
from what evolved prior to the parties' appearance before Master Laycock on October 11, 2012, amounts to contempt.
The Primary Relief sought by the Plaintiffs is to strike the Statement of Defence and enter judgment against the Individual
Defendants.

57        At this point, there does not seem to be an issue with the adequacy of production so the remaining ground is
delay. I conclude that the Plaintiffs have not established that the Individual Defendants have demonstrated a pattern of
behavior which would justify entering judgment against them without a trial on the merits.

(ii) Redaction of documents

58          The Plaintiffs further submit the Individual Defendants are in contempt of court for failing to comply with
Master Laycock's Order because certain documents listed in the Further and Better Affidavits of Records filed by
each of the Individual Defendants in December 2012 [the "December Production"] were extensively redacted: Plaintiffs'
Written Submissions, para 24. The Plaintiffs submit that this redaction rendered the Individual Defendants' production
of personal financial information "effectively meaningless": Plaintiffs' Written Submissions, para 71(h).

59      In their submissions on this Application, the Plaintiffs discuss the appropriate protocol for dealing with allegedly
privileged documents: Plaintiffs' Written Submissions, paras 58-63. However, the Individual Defendants do not assert
privilege as a basis for their redactions, and, therefore, I do not consider it necessary to review the Plaintiffs' arguments
in this regard.

60      The Plaintiffs submit that where there is no claim of privilege, relevant and material documents should be produced
without redactions: Plaintiffs' Written Submissions, para 63. They refer toAnadarko Canada Corp. v. Gibson Petroleum
Co., 2003 ABQB 736 (Alta. Q.B.) ["Anadarko"], where the defendants were ordered to produce unredacted documents
that were considered relevant and material. In the present case, Master Laycock specifically contemplated that redaction
could be justified, as demonstrated in the Transcript excerpts previously cited in this decision at paragraphs 24 and 25.
He agreed with counsel for the Individual Defendants that redactions in the Individual Defendants' personal financial
accounts should be permitted for items that are not relevant and material to the action.

61      Whether redactions are appropriate is a fact-specific inquiry. Master Laycock did not limit the scope of permissible
redactions to records which were arguably privileged. I would limit the extent to which the reasoning in Anadarko applies
in this situation. In that case, the Court found that the content of various redacted expenditure documents were central
to a determination of the economic consequences of dealings between the parties. As a result, the Court directed the
production of unredacted expenditure documents.

62          Here, the requirement to produce personal financial records must be considered with reference to permissible
redactions contemplated by Master Laycock. Significantly, no assertions were made before me that the redactions
resulted in the omission of relevant and material information. In that regard, it is noteworthy that on September 10,
2013, the Individual Defendants provided Counsel for the Plaintiffs with unredacted versions of documents which had
earlier been redacted [the "September Production"]. My understanding is that the documents provided in the September
Production were not organized and no list of them was provided.

63      The December Production discloses four corporations that, according to the Plaintiffs, are "interrelated" with the
Corporate Defendants and that are owned in whole or in part by the Individual Defendants. However, the documents
listed in the December Production, which were reviewed by the Plaintiffs, did not disclose transactions among these four
corporations and either the Individual or the Corporate Defendants: Plaintiffs' Written Submissions, para 25; Affidavit
of Svetlana Demb, filed July 25, 2013.
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64      The Plaintiffs request that I find the Individual Defendants in contempt of court for breach of Master Laycock's
Order because of this non-disclosure. However, such a determination by this Court is premature until the Plaintiffs are
able to establish that the Individual Defendants have redacted relevant and material information. This is within the
Plaintiffs' knowledge, as they can review the unredacted documents produced in the September Production.

2. Is the form of disclosure and production of the Hard Drive satisfactory?

65      The Plaintiffs also object to the form of disclosure and production of the Hard Drive, containing approximately
83,000 electronic records. The issues for determination are:

(1) whether the steps taken by the Individual Defendants to review and produce the Hard Drive are satisfactory;
and

(2) what the disclosure and production requirements are of the Individual Defendants in this case, including
the extent to which bundling is appropriate and satisfies the requirements of Rule 5.7.

(i) Review and production of hard drive

66      The Plaintiffs identify several issues with respect to the Individual Defendants' review and production of the digital
records contained on the Hard Drive.

67      First, they note that the Individual Defendants had possession of the digital records stored on the seized computer
long before it was seized. They submit that those records should have been disclosed in the original Affidavit of Records
of Robert Kadman sworn June 6, 2011, as the Individual Defendants had ample time to sort and list those digital records
before the computer was seized.

68         I am not satisfied that the disclosure contained in the Affidavit of Records of Robert Kadman sworn June 6,
2011 is deficient when it is compared to the disclosure manifested through production of the Hard Drive on August 26,
2013. Until the disclosure is compared and there is a finding that the earlier disclosure is deficient, it does not follow
that failure to list the Hard Drive or other documents that may have been stored in the computer in the June 6, 2011
Affidavit of Records is a breach of the Individual Defendants' disclosure obligations. The Rules contemplate there may
be subsequent disclosure of records after an affidavit of records has been served: r 5.10.

69      Second, the Plaintiffs argue that both the current and former counsel for the Individual Defendants took insufficient
steps to access and review the Hard Drive. The Plaintiffs allege that Master Laycock "specifically stated the Individual
Defendant[s] were to prepare Affidavits of Records listing relevant and material records contained on the Computer":
Plaintiffs' Written Submissions, para 34(g).

70      That is not how I read Master Laycock's Order, which addressed making a digital copy of the seized computer
separately from requiring further and better Affidavits of Records from the Individual Defendants. As noted above in
paragraph 23 of this decision, what Master Laycock stated at the hearing was that "...by then [counsel for the Individual
Defendants] should get the information from the computer as well and have a chance to go through that with [his] client"
in reference to the date by which he expected further and better Affidavits of Records to be filed: Transcript, page 31,
lines 4-5.

71         Master Laycock's Order required counsel for the parties to jointly "appoint a third party ... to make a digital
copy [of] all of the information contained in the computer ... which was seized by a bailiff...": Master Laycock's Order,
para 2. Counsel for the parties did not agree on how, and by whom, that copying process should proceed in time for the
December Production. In fact, the third party Nerds on Site was retained on December 18, 2012: Retainer Letter, Exhibit
J to Affidavit of Svetlana Demb affirmed February 27, 2013. This was subsequent to when the Individual Defendants
swore their Further and Better Affidavits of Records in December 2012. While in hindsight, it may have been appropriate
for the Individual Defendants to seek an extension of time to comply with Master Laycock's Order to include the relevant
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and material records on the Hard Drive, it is not clear that the parties or their counsel were aware at that time of the
number of digital records there were.

72      The Individual Defendants re-engaged DLBH on or about March 18, 2013 to act for them in this matter. DLBH
sought production of the Hard Drive, in respect of which, together with other file material, the Individual Defendants'
former counsel, MR, had asserted a solicitor's lien as a result of a Fee Dispute: Plaintiffs' Written Submissions, paras
28 and 29. DLBH received the Hard Drive from MR on March 20, 2013: Robert Kadman Answer to Undertaking
Number 4.

73      However, counsel for the Individual Defendants indicated that it was impossible for them to make sense of the
approximately 83,000 records contained on the Hard Drive until they received MR's digital work product on July 24,
2013. Counsel further asserts that the work product received from MR was disorganized and it was necessary to formulate
an efficient method of organizing and accessing the information from MR. The Plaintiffs argue that the Individual
Defendants should have performed their own review of the Hard Drive if they were unable to make sense of what they
received from MR: Plaintiffs' Written Submissions, para 34(g).

74      I accept that the material on the Hard Drive would require efforts to reconcile its contents with MR's digital work
product provided on July 24, 2013 in order to comply with Master Laycock's Order. I do not think it is reasonable to
expect that counsel for the Individual Defendants would complete a review of the Hard Drive for production purposes
without having the benefit of the balance of the digital work product retained by MR.

75          During the hearing of the Application, I questioned counsel for the Individual Defendants on whether, prior
to resolution of the Fee Dispute, they had sought assistance from the Law Society of Alberta to secure the release of
materials in MR's possession. They advised that neither they, nor the Individual Defendants, had sought that assistance.
I conclude that their failure to do so does not support a finding of contempt of court. MR asserted a solicitor's lien as a
result of the Fee Dispute. It is not reasonable to expect the Individual Defendants to incur additional legal fees pursuing
the materials in MR's possession when they were unhappy with the legal fees they had already incurred, particularly as
they were actively working to resolve the Fee Dispute.

76      As a result of resolving the Fee Dispute with MR, the Individual Defendants had access to their file, including
the Hard Drive and work performed by MR in connection with the digital records on the Hard Drive, on July 24, 2013.
Once counsel for the Individual Defendants had the Hard Drive and MR's digital work product, steps were taken to
review the digital records. In answer to an undertaking given on cross-examination on his Affidavit sworn August 26,
2013 in response to this Application, Robert Kadman described what efforts were made by the Individual Defendants
to produce the documents on the Hard Drive after July 15, 2013:

Key word searches were performed in connection with the hard drive and the results were produced onto compact
discs.

A review was performed of the digital documentation provided by McLennan Ross in connection with its review
of the hard drive. Due to the complexity in understanding the digital documentation in connection with the review
by McLennan Ross of the hard drive, the Defendants disclosed the entire hard drive: Robert Kadman Answer to
Undertaking Number 8, Cross-Examination of Robert Kadman held September 10, 2013.

77          I find that counsel for the Individual Defendants was unable to make reasonable use of the Hard Drive until
after July 24, 2013, when MR's digital work product was received. At para 12 of his Affidavit sworn August 26, 2013 in
response to this Application, Robert Kadman states that his counsel was unable to understand MR's work product, as
it was disorganized and not described in detail. At para 13 of his Affidavit he states:

That rather than attempt to understand the work product of McLennan Ross LLP or to undertake a new review
of the Hard Drive by DLBH LLP, and to avoid the consequent delay to the parties and the increased cost to
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the Defendants Herve Collet, Mae Collet and Robert Kadman instructed DLBH LLP to prepare a Supplemental
Affidavit of Records of Mae Collet disclosing the Hard Drive.

78         This Application for contempt was contemplated in the spring of 2013, and was filed July 24, 2013. In a case
management meeting before me on June 27, 2013, the parties agreed that I would hear this Application on September 17
and 19, 2013. I accept the Individual Defendants' assertions that they were hampered in their efforts to provide Further
and Better Affidavits of Records which reflected the contents of the Hard Drive until after July 24, 2013, and then were
further hampered by challenges with the digital work product they received from MR. In response, they could have
sought an adjournment of this contempt Application, or an extension of time for further production.

79      They chose instead to disclose the Hard Drive in Mae Collet's Supplemental Affidavit of Records sworn August
2, 2013 as a single record. They turned over the Hard Drive to the Plaintiffs on August 26, 2013, when it was requested
by counsel for the Plaintiffs. The Plaintiffs received the Hard Drive the day before their written submissions were due
to be filed: Plaintiffs' Written Submissions, para 33.

80      While this method of disclosure was not likely what Master Laycock intended when he issued his Order on October
11, 2012, the magnitude of the review required and the issues that arose during that review were not likely contemplated
by him either. I find that it was not unreasonable for the Individual Defendants to respond as they did when, having
become capable of reviewing approximately 83,000 records only on July 24, 2013 and realizing MR's digital work product
would not be of much assistance to DLBH, they were confronted with this Application for contempt returnable some
seven weeks later.

81      I consider it unrealistic to expect that the Individual Defendants and their counsel would have time to sort through
the voluminous records on the Hard Drive between July 24, 2013, when they obtained MR's digital work product, and
September 17, 2013, when this Application was heard. Nor is it realistic to expect that the Plaintiffs and their counsel
had any opportunity to review the contents of the Hard Drive between August 26, 2013, when they received a copy of
it, and September 17, 2013 in order to critically assess whether the Individual Defendants had met their disclosure and
production obligations.

82      The manner in which this matter came before me may be summarized as follows:

1. Master Laycock ordered further and better production, anticipating that it would reflect a review of the
Hard Drive. He imposed deadlines for that production.

2. Production deadlines were complied with, albeit without the benefit of a review of the Hard Drive.

3. Having acquired the Hard Drive, MR made efforts to make sense of it. They encountered difficulties due
to differences in format.

4. A Fee Dispute arose between the Individual Defendants and MR. That delayed the process of assembling
and organizing information on the Hard Drive.

5. The Fee Dispute was eventually resolved in July 2013, and DLBH began to organize Hard Drive material
and material contained in MR's digital work product.

6. Faced with the need to review, organize, list and bundle approximately 83,000 records on the Hard Drive,
together with challenges in understanding MR's work product, the Individual Defendants chose to make the
Hard Drive and the unredacted documents listed in the December Production available to the Plaintiffs.

83      While the Individual Defendants did not strictly comply with the requirements of the Rules relating to production
of the Hard Drive, it is not evident that such non-compliance justifies a finding of contempt that would result in this
Court striking the Individual Defendants' Statement of Defence and granting judgment to the Plaintiffs. That is not to
say that the Individual Defendants will be excused from complying with their obligations under the Rules; rather, in
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the particular facts of this case, the Individual Defendants' non-compliance in the manner in which the Hard Drive was
produced does not amount to contempt.

(ii) Disclosure and production requirements for electronic records

84      Whether or not there is a finding of contempt, the following issues remain:

1. The extent to which the Individual Defendants must review and list the approximately 83,000 electronic
documents on the Hard Drive;

2. The extent to which the documents may be bundled; and

3. Who bears the cost to complete this review and listing.

85      As noted, the Supplemental Affidavit of Records provided by Mae Collet on August 2, 2013 contains only a single
entry in its Schedule 1, described as "Hard drive containing digital copy of all information contained in the computer of
Mae Collet". None of the approximately 83,000 documents contained on the Hard Drive are listed in that Affidavit.

86      The Plaintiffs take issue with this form of disclosure, submitting that there should be a list in Schedule 1 of relevant
and material documents stored on the Hard Drive. The Plaintiffs further submit that the Individual Defendants made
excessive use of bundling and improperly redacted records which were produced. I have already discussed the issue of
redacting above. Bundling, the Plaintiffs assert, is permissible, but only where the nature and source of each bundle is
described in an affidavit of records in a workable manner: Plaintiffs' Written Submissions, para 57.

87      The Individual Defendants assert that the basis of the Plaintiffs' claim against them renders the entire contents of
the Hard Drive relevant and material. Because the Plaintiffs allege the Individual Defendants misrepresented the safety
of the loans to Kadco and Koocanusa, the Individual Defendants argue that all the documents on the Hard Drive are
relevant and material as to whether the Individual Defendants have committed this misconduct and demonstrate that
they have nothing to hide: Brief of the Individual Defendants filed September 13, 2013, paras 26-27. They further assert
that, in the circumstances, it is appropriate that the Hard Drive be disclosed as one record.

88      The requirements for listing documents for production and the extent bundling is permitted are set out in rule
5.7 of the Rules:

5.7(1) Each producible record in an affidavit of records must

(a) be numbered in a convenient order, and

(b) be briefly described.

(2) A group of records may be bundled and treated as a single record if

(a) the records are all of the same nature, and

(b) the bundle is described in sufficient detail to enable another party to understand what it contains.

89      At the same time, the Rules provide that their purpose "is to provide a means by which claims can be fairly and
justly resolved in or by a court process in a timely and cost effective way": r 1.2.

90      This Court has considered production issues relating to electronic documents. Civil Practice Note #4 dated March
1, 2011 contains Guidelines for the Use of Technology in any Civil Litigation Matter [the "Guidelines"]. The Guidelines
include a section on discovery of electronic documents, where it is contemplated that the parties will discuss and agree
upon the format for production and disclosure. They also set out a sample page from an affidavit of records and sample
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database entries. These best practices would have been of assistance to the parties, had they been discussed and agreed
upon in advance.

91      Section 1.3 of Civil Practice Note #4 also refers to resources available on the Court of Queen's Bench website
that provide guidance with respect to the collection and management of electronic material in civil litigation. One of
the resources linked on the Court's website are the Guidelines for the Discovery of Electronic Documents in Ontario [the
"Ontario Guidelines"]. The Ontario Guidelines provide parties with direction on proper disclosure and production of
electronic documents.

92      I agree with the Plaintiffs that if the Individual Defendants assert that entire contents of the Hard Drive are relevant
and material, then the Individual Defendants should be expected to list them in an affidavit of records. However, it is
highly improbable that all 83,000 documents on the Hard Drive are relevant and material. The Ontario Guidelines set
out the importance of reviewing electronic documents for the purpose of production:

Review of electronic documents is essential, first, to separate relevant materials, which should be produced, from
irrelevant material, which should not. Over-production of irrelevant electronic documents may be just as damaging
to clients' interests and the litigation process as incomplete production: at 6.

93          It is clear that a computer hard drive is not itself a document for the purpose of documentary disclosure and
production. In Innovative Health Group Inc. v. Calgary Health Region, 2008 ABCA 219 (Alta. C.A.) ["Innovative"], leave
to appeal to SCC refused, 32788 (November 27, 2008) [2008 CarswellAlta 1819 (S.C.C.)], the Court of Appeal was alert
to the fact that a computer hard drive contains a large volume of material, only some of which may include records
relevant and material to the litigation. The Court of Appeal noted that: "It follows that it will be an exceptional case
when a computer hard drive is producible in specie": para 33.

94      The Court of Appeal in Innovative quoted from Roeske v. Brickwood Holdings Ltd., 2006 BCSC 1975 (B.C. S.C. [In
Chambers]) ["Roeske"], where the chambers judge denied an application to compel the production of an entire hard drive.
The defendants argued that the plaintiff's computer hard drive should have been listed as a document in her productions.
In response, the chambers judge noted at para 17 that "there is a basis for a distinction between the hardware, in the
present case the hard drive of the computer, and the information contained therein". In support of this conclusion, the
chambers judge relied on a decision of a master in Northwest Mettech Corp. v. Metcon Services Ltd., [1996] B.C.J. No.
1915 (B.C. Master), cited in Roeske at para 18:

...The defendants are obliged to list all relevant documents of whatever form (including electronic documents
resident on computer hard drives). In my view they are not required to list the entire contents of nor are they required
to produce their entire electronic filing cabinet any more than a party is not required to list or to produce the complete
contents of its steel filing cabinets which house documents which are in paper format. [emphasis added]

95      In the present case, the Individual Defendants have produced the entire Hard Drive without listing its contents,
notwithstanding that they were not required to do so. The Plaintiffs do not take issue with the production of the Hard
Drive; in fact, they requested it be produced to them. They object to the excessive bundling in the manner in which it
was disclosed in Mae Collet's Supplemental Affidavit of Records sworn August 2, 2013.

96      Bundling is permissible under the Rules. However, the records must all be of the same nature and the bundle must
be described in sufficient detail to enable another party to understand what it contains: Rules, r 5.7(2).

97      The Alberta Court of Appeal explained the purpose of listing documents in an affidavit of records in Dorchak v.
Krupka, 1997 ABCA 89 (Alta. C.A.) ["Dorchak"] in para 8:

An affidavit of documents must show unambiguously what documents' existence it does or does not disclose. It
must remove any uncertainty on the following vital question. If a piece of paper turns up later, or is tendered on a
motion or at trial, has it been disclosed by the previous affidavit of documents? ...
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98      Further, the Court of Appeal discussed the requirements for an adequate description of bundles in an affidavit
of documents:

In a medium-sized suit, one often sees dozens of numbered bundles listed in the producible part of the affidavit of
documents. If the affidavit gives no indication whatever of their contents, and no other finding tool is provided,
that is very likely not a good enough description. It is not insufficient because it violates any particular rule of law,
but simply because it is unworkable: para 17.

99      This Court addressed the appropriate method of describing documents in L. (T.) v. Alberta (Director of Child
Welfare), 2010 ABQB 49 (Alta. Q.B.). There, the Court noted at paras 13 and 16 that:

13 Whether a particular method of describing documents is appropriate will depend on the overall context of the
litigation. The cardinal rule is whether the method of description in question clearly identifies the existence of a
record that is relevant and material to the action, keeping in mind that special consideration must be taken in
describing those records over which privilege is claimed. It must be remembered that disclosing the existence of a
record is not the same as producing it.

16 While I recognize that the principles related to describing documents are somewhat modified when dealing with
privileged records, the generic description of the privileged documents in the Amended Affidavit and the draft
Affidavit of Records of R.M. is insufficient as there are no numbered bundles or other description to allow parties
to identify whether a given record was one of [the] January documents referred to in the Affidavit: see Dorchak at
paras 64-65.

100      This decision may appear to be concerned with records that are allegedly privileged, and therefore not relevant to
our circumstances. However, the thrust of the above authority is that sufficient particularization of bundled documents
must be undertaken in an affidavit of records to permit the recipient to understand what issues are conceivably addressed
through that production. I agree with that assertion.

101      In Spar Aerospace Ltd. v. Aerowerks Engineering Inc., 2007 ABQB 543 (Alta. Q.B.) ["Spar"], aff'd 2008 ABCA
47 (Alta. C.A.), Justice Veit found that defendants had failed to provide an adequate affidavit of records within the
prescribed time period. Electronic documents were in issue in that case. Justice Veit commented at para 58:

Here, the onus was on the defendants to satisfy the court that they should be relieved of production that would
notionally have been required because of the costs or burden of providing that discovery. Given the circumstances
outlined above, the defendants have failed to meet that test.

102      The Plaintiffs submit that the Individual Defendants have failed to meet that test in this case as well, and should
not be relieved of their production obligations. However, it is necessary to consider the circumstances, and to keep in
mind that Alberta does not have specific rules relating to electronic document production, aside from Civil Practice Note
#4 and the Guidelines discussed above. In Spar, Justice Veit considered the challenges of electronic document production
and discussed the importance of proportionality, at paras 56-57:

Although recent developments in the law have clarified the law relating to disclosure of electronic records, some
work remains to be done in this area. Alberta has not yet adopted an electronic document production Rule, although
it is on the verge of doing so. It is a given, in this context, that electronically stored information is discoverable.

It appears to be accepted in Canadian practice that the obligation of discovery is tempered by the application of
proportionality or cost/benefit ratio: in Alberta, this means that records must only be disclosed if they are not only
relevant, but also material. Although this is a principle of general proportionality that is articulated in the Rules of
Court, I accept that there is an implicit requirement that limits production to those records which are reasonably
accessible. ... [emphasis added]
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103      In this case, involving a Hard Drive with voluminous records, production is limited to those records which are
relevant, material and reasonably accessible. Whether records are "reasonably accessible" in this case must be assessed
in the context of the circumstances in which the Individual Defendants found themselves in their attempts to comply
with their production obligations. In my view, the Individual Defendants did not have reasonable access to MR's digital
work product to properly review the contents of the Hard Drive until shortly before this Application as a result of the
Fee Dispute with MR, the need to understand how MR organized their work product and the sheer number of files
on the Hard Disk.

104      That said, the Individual Defendants now have reasonable access to the Hard Drive and MR's digital work product
so lack of access is no longer a barrier to proper disclosure and production. As well, the Plaintiffs now have the records
which serve as the basis for the production they sought at the time this Application was filed. All parties are reluctant
to spend the time and money required to organize the documents produced in a form contemplated by the Rules. With
approximately 83,000 records on the Hard Drive, the costs to comprehensively review and list them may be significant.

105      However, the Hard Drive contains records from a computer that Mae Collet asserts is hers. Under the Rules, she
has the obligation to disclose and produce those records that are relevant and material. Avoiding the costs associated
with production is no excuse for non-production: Talarico v. Andruchow (1991), 113 A.R. 334 (Alta. Master). In that
decision, the plaintiff objected to incurring the cost of producing her X-rays. In para 13, Master Funduk rejected her
objection, holding that:

A litigant cannot say that it is too much trouble or expense to get relevant documents that are in her power to get.
Litigation is troublesome and is expensive. If a litigant does not want that they should not litigate.

106      I agree that, as a general proposition, high costs should not excuse improper disclosure or non-production of
relevant and material records. As discussed above, in para 57 of Spar, Justice Veit discussed proportionality and applying
a cost/benefit rationale to production. She noted that costs of production are justified if the records to be produced are
both relevant and material. It cannot be otherwise. Were it so, parties to litigation could be held to different expectations
depending on their financial circumstances, and the equitable administration of justice could potentially be compromised.

107      The Ontario Guidelines acknowledge the costs that may be associated with voluminous electronic documents. At
page 7, they suggest the use of automated search tools for reviewing electronic documents for relevance and materiality:

Once the files are collected in readable form, manually searching for and retrieving specific files may be cumbersome,
time-consuming and prohibitively expensive. Depending on the documents and the technology used, however,
automated search tools may offer solutions. E-discovery has been greatly facilitated by new technologies that permit
some kinds of electronically created documents to be converted from one digital form into another, in large volumes,
often at minimal cost. This means that in some cases the practicing lawyer and client may no longer face prohibitive
cost and technology barriers to the review and searching of electronic documents, particularly with respect to many
common forms of electronic documents, such as e-mail.

In some cases, however, even the available electronic tools may not permit complete review for production in
litigation on a cost-effective or timely basis. Lawyers and the judiciary in such cases need to seek agreements, or
arrive at terms for court orders, that target the most relevant data and information.

108      This Court has endorsed a combination of manual document review and electronic searches in Shell Canada Ltd.
v. Superior Plus Inc., 2007 ABQB 739 (Alta. Q.B.), which involved 50,000 records. Justice Hart referred to the Ontario
Guidelines regarding the production of electronic documents, and noted that it would have facilitated the electronic
searches if the parties had agreed in advance to search terms.
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109         I find that the Individual Defendants have not adequately disclosed the relevant and material documents on
the Hard Drive in accordance with the Rules. A Further Supplemental Affidavit of Records will be required to address
this deficiency.

C. Conclusion on Contempt

110      The Plaintiffs submit that the Individual Defendants are in contempt of court for failing to comply with Master
Laycock's Order. They submit that the Individual Defendants' failure to produce financial records in their initial Affidavit
of Records and their subsequent redaction of documents is non-compliant with the Rules, as is the manner of disclosure
of the documents on the Hard Drive.

111      The Primary Relief sought by the Plaintiffs on this Application is serious. In Bains, Justice Clark discussed when
a remedy of striking pleadings is appropriate, at para 32:

The remedy of striking pleadings is appropriate in cases in which the breach of the court order by one party prevents
the other party from defending the claim...It is also appropriate in a case where a litigant persists in disobeying an
order... [citations omitted]

112      In this case, while any shortcomings in the Individual Defendants' production have not prevented a party from
defending a claim, they have arguably prevented the Plaintiffs from pursuing their claim.

113           In Yellowstone Property Consultants Corp. v. Abusalim (2007), [2009] A.W.L.D. 2897 (Alta. Master) [2007
CarswellAlta 2326 (Alta. Master)] ["Yellowstone"], Master Hanebury directed that certain documents be produced by
the defendants. Subsequently, the Court of Appeal upheld an unreported order of the chambers judge finding the
defendants in contempt for failing to comply with Master Hanebury's direction, where he struck their pleadings and
entered judgment against them: 2009 ABCA 421 (Alta. C.A.) ["Yellowstone Appeal"].

114      The contempt decision in Yellowstone is an example of a circumstance where a pleading was struck and judgment
entered for failure to comply with a Master's order for production. However, Yellowstone is distinguishable from this
case on its facts. In Yellowstone, Master Hanebury ordered production of very specific information. At para 12 of her
decision, she states:

Therefore, in this instance, I am directing that production shall include the history of the deposit account - and I
have forgotten the number of that account but I am sure you gentlemen have it - what funds went into it, what funds
went out of it, and from that I think it can be established where those funds went.

115      In upholding the chambers judge's contempt decision regarding Master Hanebury's direction in Yellowstone, the
Court of Appeal noted the specificity of her direction with respect to bank statements, cancelled cheques and similar
vouchers. In the Yellowstone Appeal, the Court of Appeal found the defendants clearly did not comply with Master
Hanebury's Order. Rather, they commissioned a report by their accountants but did not produce the material which was
ordered to be produced: Yellowstone Appeal at para 5.

116      In contrast, in the present case, Master Laycock observed that it was not his intention to list specific documents to
be produced, but rather, to make some general comments that counsel could review with the Individual Defendants, as
discussed above in paragraph 22 of this decision. Indeed, Master Laycock did not expect all of the Individual Defendants'
bank records to be disclosed. He commented, in effect, that only relevant records were required to be disclosed, as
discussed above in paragraph 25 of this decision.

117      It is established law in Alberta that knowing breach of a court order is contempt. In Broda v. Broda, 2004 ABCA
72 (Alta. C.A.), the Court of Appeal summarized the mens rea requirement for civil contempt in para 7, as follows:
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In Michel v. Lafrentz (1998), 219 A.R. 192, 1998 ABCA 231 (Alta. C.A.) at para. 21, Côté J.A. cites a number of
previous cases to support his finding that intent to disobey the court is not a necessary requirement for a finding
of contempt: "[w]here someone is ordered by the court to do something, he or she must use a sufficient degree
of diligence to perform, or to have the act performed." This same principle was espoused recently by the British
Columbia Court of Appeal in Topgro Greenhouses Ltd. v. Houweling (2003), 184 B.C.A.C. 118, 2003 BCCA 355
(B.C. C.A.) at para. 6, where Smith J.A., citing R. v. Perkins, [1980] 4 W.W.R. 763 (B.C.C.A.), stated:

To knowingly breach a court order is to commit a contempt of court. All that is necessary to establish the
contempt is proof of deliberate conduct that has the effect of contravening the order; an intent to bring the
court into disrepute or to interfere with the due course of justice or with the lawful process of the court is not
an essential element of civil contempt.

118      I find the Individual Defendants acted with a sufficient degree of diligence to comply with Master Laycock's
Order in the circumstances, and did not knowingly breach it.

119      Prior to the hearing of this Application, the Individual Defendants provided the information contemplated in
Master Laycock's Order by producing unredacted versions of previously redacted documents. They also disclosed the
Hard Drive in the Supplemental Affidavit of Mae Collet.

120      The Plaintiffs believe that the Individual Defendants' failure to strictly adhere to the Rules relating to production is
grounds for contempt and judgment in favour of the Plaintiffs. I disagree. While I have found that this form of disclosure
does not comply with the provisions of the Rules relating to listing and bundling of documents, the Individual Defendants'
failure to comply does not justify the Primary Relief sought by the Plaintiffs.

121      I believe this case highlights difficulties which arise when the provisions of the Rules relating to production intersect
with computer-based record keeping and voluminous electronic documents. In such cases, there must be proportionality
to balance the cost of reviewing and listing electronic records with the benefits to the particular issues in an action. It is
recommended that counsel agree in advance on the scope of production, as recommended in the Guidelines referenced
in this Court's Civil Practice Note #4 and the Ontario Guidelines regarding discovery of electronic documents.

D. Relief Ordered

122      In the result, I dismiss the Plaintiffs' application for Primary Relief, including that the Individual Defendants be
found in contempt of court. I allow the Plaintiffs' application for Alternative Relief, as set out in the following paragraph.

123      I direct the Individual Defendants, at their own expense, to take such steps as are necessary to provide the Plaintiffs
with a Further Supplemental Affidavit of Records listing:

1. all relevant and material documents contained on the Hard Drive. While the relevant and material documents
may be listed in bundles, the records so bundled must be of the same nature and be described in sufficient detail
that the Plaintiffs can understand what the bundle contains. It is permissible in this case for the Individual
Defendants to use electronic searching, provided the search terms are disclosed to the Plaintiffs; and

2. all documents contained in the materials provided to the Plaintiffs on September 10, 2013.

124      This information must be provided within one month of this decision, failing which the Individual Defendants
shall appear before this Court to show cause why they should not be held in contempt of court.

125      The parties may speak to any concerns regarding the electronic search terms at our next case management meeting.

126      At our next case management meeting, the parties may also speak to costs if they are unable to agree.
Application dismissed.
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