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Underlying dispute related to loans between parties — Plaintiffs obtained judgment against defendant companies
— In enforcing judgment, plaintiffs had computer seized — Plaintiffs' action against individual defendants was in
production and questioning stage and parties had exchanged affidavit of records — Plaintiffs were not satisfied with
extent of disclosure by individual defendants and applied for order requiring further and better affidavit of records
— Master ordered individual defendants to produce further and better affidavit of records — Plaintiffs alleged that
defendants failed to comply with obligations to produce relevant documents, contrary to master's order — Plaintiffs
application for order that defendants were in contempt of court was dismissed — Trial judge found plaintiffs had
not established that master determined that individual defendants repeatedly failed to comply with court's directions
— Trial judge found plaintiffs had not established that individual defendants demonstrated pattern of behaviour
that would justify entering judgment against them without trial on merits — Trial judge found plaintiffs failed to
establish that individual defendants redacted relevant and material information — Trial judge found individual
defendants did not strictly comply with requirements of Rules of Court, respecting production of hard drive but it
was not clear that such non-compliance justified finding of contempt — Trial judge found individual defendants
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produced entire hard drive without listing its contents even though they were required to do so — Trial judge found
individual defendants had not adequately disclosed relevant and material documents on hard drive in accordance
with Rules — Trial judge found individual defendants acted with sufficient degree of diligence to attempt to comply
with master's order and in circumstances they did not knowingly breach it — Trial judge found individual defendants
were not found in contempt of court but they were required to provide further supplemental affidavit of records
that listed all relevant and material documents on hard drive — Plaintiff appealed — Appeal dismissed — Findings
that defendants acted with proper diligence were owed deference — Trial judge's findings were reasonable.

An underlying dispute related to loans between the parties. The plaintiffs obtained a judgment against the defendant
companies. In the process of enforcing the judgment, the plaintiffs had a computer seized.

The plaintiffs' action against the individual defendants was in the production questioning stage and the parties had
exchanged an affidavit of records. The plaintiffs were not satisfied with the extent of the disclosure by the individual
defendants and applied for an order requiring a further and better affidavit of records. The master ordered the
individual defendants to produce a further and better affidavit of records. The plaintiffs alleged that the defendants
failed to comply with obligations to produce relevant documents, contrary to the master's order.

The plaintiffs' application for an order that the defendants were in contempt of court was dismissed. The trial judge
found the plaintiffs had not established that the master determined that the individual defendants repeatedly failed
to comply with the court's directions. The trial judge found the plaintiffs had not established that the individual
defendants demonstrated a pattern of behaviour that would justify entering judgment against them without a trial
on merits. The trial judge found the plaintiffs failed to establish that the individual defendants redacted relevant
and material information.

The trial judge found the individual defendants did not strictly comply with the requirements of the Rules of Court,
respecting production of hard drive, but it was not clear that such non-compliance justified a finding of contempt.
The trial judge found the individual defendants produced an entire hard drive without listing its contents even
though they were required to do so. The trial judge found the individual defendants had not adequately disclosed
relevant and material documents on the hard drive in accordance with the Rules. The trial judge found the individual
defendants acted with a sufficient degree of diligence to attempt to comply with the master's order and in the
circumstances they did not knowingly breach the order.

The individual defendants were not found in contempt of court but they were required to provide a further
supplemental affidavit of records that listed all relevant and material documents on the relevant hard drive.

The plaintiffs appealed.

Held: The appeal was dismissed.

Per Paperny, McDonald JJ.: The findings that the defendants acted with proper diligence were owed deference. The
trial judge's findings were reasonable

O'Ferrall J.A. (concurring): Agreement was expressed that the appeal should be dismissed.

The delays of the defendant appeared to be of their own making, and they did not appear sincere in their attempts
to comply with orders. No issues of relevancy or materiality were unresolved. The case management judge adopted
the approach that contempt proceedings are designed to compel compliance rather that to punish and fashioned
his order with this in mind, but there are occasions when it is appropriate to grant contempt orders that have as
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their object denunciation and deterrence as well. These issues could be addressed in further contempt proceedings
between the parties.
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APPEAL by plaintiffs from judgment reported at Demb v. Valhalla Group Ltd. (2014), 2014 ABQB 554, 2014
CarswellAlta 1567, 4 Alta. L.R. (6th) 111 (Alta. Q.B.), refusing to find defendant in contempt.

Marina Paperny, J.D. Bruce McDonald JJ.A.:

Introduction

1          The appellants appeal the order dismissing their application to hold the respondents in contempt, strike their
statement of defence and grant judgment. For the reasons discussed below, we dismiss the appeal.

Background Facts

2          The appellants' application arose out of their action commenced in early 2011 claiming fraudulent preferences
amongst the respondents in transferring loans made by the appellants to the respondents Kadco Construction Inc.
(Kadco) and Koocanusa Homes Ltd. (Koocanusa). The action also sought, among other things, an accounting of the
funds provided.

3          On June 6, 2011 the respondent (defendant) Kadman swore a single Affidavit of Records on behalf of all the
respondents named in the action that had been commenced by the appellants. A small number of financial records
belonging to Kadco and Koocanusa were produced. However, no financial records were produced on behalf of the
individual defendants (individual respondents on this appeal).
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4           A consent order in November 2011 granted judgment to the appellants against the respondents Kadco and
Koocanusa. The action against the remaining respondents continues.

5          In the course of enforcing the November 2011 judgment, the appellants seized a computer that the respondent
Mae Collet claimed to be her property. The respondent Robert Kadman testified that this computer contained current
financial records of the corporate respondents. The appellants' counsel continues to possess the computer pursuant to
a bailee's undertaking.

6           On April 10, 2012, the respondents filed an application seeking, inter alia, a further and better Affidavit of
Records from each of the respondents. Specifically, the appellants sought the financial information of the respondents
and information from the computer.

7      On May 16, 2012, each of the individual respondents swore Supplemental Affidavits of Records and served them.
No financial disclosure was produced at this time however.

8      On August 27, 2012, each of Robert Kadman and Mae Collet swore further Supplemental Affidavits of Records.
Heavily bundled financial records of Kadco were produced at this time but no financial production from any of the
other named defendants was given.

9      On October 11, 2012, the appellants applied to the Master for an order requiring that the individual respondents
each provide a Further and Better Affidavit of Records, in particular to remedy the respondents' lack of production of
financial records, and to include the production of the computer hard drive. The appellants also sought relief relating to
the questioning of Mae Collet and answers to undertakings, and the appointment of an independent counsel to review
the contents of the computer hard drive.

10          The Master rendered his order decision that same day (the October 11, 2012 Order) and, inter alia, directed
that information stored on the computer be copied by a third party and a copy of that information be provided to the
individual respondents in order for them to produce records relevant to the litigation.

11      The October 11, 2012 Order also provided that each of the individual respondents was to prepare and swear a
Further and Better Affidavit of Records, and cause the same to be served upon the appellants as follows:

• The Further and Better Affidavit of Records of Hervé Collet must be served on the Plaintiffs on or before January
10, 2013;

• The Further and Better Affidavit of Records of Mae Collet must be served on the Plaintiffs within 60 days of the
pronouncement of this Order; and

• The Further and Better Affidavit of Records of Robert Kadman must be served on the Plaintiffs within 60 days
of the pronouncement of this Order.

12      On December 10, 2012, the individual respondents served Affidavits of Records sworn by each of Mae Collet and
Robert Kadman and two days later, the appellants were also served with an Affidavit of Record sworn by Hervé Collet.
The majority of documents produced at that time were illegible as they had been heavily redacted.

13          On December 20, 2012, the information that had been contained on the hard drive of Mae Collet's computer
and which had been directed to be produced by virtue of the terms of the October 11, 2012 Order, was delivered to the
appellants.

14      Subsequent to the October 11, 2012 Order, the individual respondents retained new counsel but owing to a dispute
about legal fees, their former counsel asserted a solicitor's lien over the file material including the computer hard drive.
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The respondents' current counsel did not receive a copy of the material on the hard drive until March 2013 and did not
receive the former counsel's work product until July 2013.

15      On March 1, 2013, for scheduling purposes, counsel for the appellants provided to the case management judge and to
counsel for the individual respondents, unfiled copies of an application and accompanying affidavit to find the individual
respondents in contempt of the October 11, 2012 Order. The application set out that the individual respondents' financial
information and the information from the hard drive had still not been properly produced in accordance with the
requirements of the Rules of Court.

16      On August 2, 2013, the appellants were served by email with a sworn Supplemental Affidavit of Records of Mae
Collet listing a single producible document described as "hard drive containing digital copy of all information contained
in the computer of Mae Collet".

17      Notwithstanding the pending application to have the individual respondents held in civil contempt, the individual
respondents took no steps to list the relevant information contained in the hard drive. Indeed the other two individual
respondents each swore an Affidavit of Records which simply listed "hard drive containing digital copy of all information
contained in the computer of Mae Collet".

18      On September 10, 2013, the individual respondents delivered and left with the appellants a box containing the
unredacted copies of the producible documents from the production referred to in paragraph 12 above. There was no
attempt to correlate the documents produced that day with the documents that had been listed in the earlier production.
Accordingly, counsel for the appellants declined to make any copies of these documents and returned them to counsel
for the individual respondents.

19           In September 2013, the appellants applied to the case management judge for an order citing the individual
respondents in civil contempt, striking the individual respondents' statement of defence, awarding judgment against the
individual respondents and awarding the appellants solicitor-and-own-client costs (referred to as the Primary Relief). In
the alternative, the appellants had sought production from each individual respondent of a Further and Better Affidavit
of Records within one month, failing which the respondents would be required to show cause why the Primary Relief
should not be granted.

20      The appellants' application was argued before the case management judge on September 17 and 19, 2013. The case
management judge handed down his written Memorandum on September 8, 2014.

Decision of the Case Management Judge

21           In his reasons, the case management judge dismissed the contempt application on the basis that the October
11, 2012 Order did not give the respondents an ultimatum which would reasonably lead them to believe that failing to
comply would result in judgment against them. He further found the application to be premature as the respondents had
provided unredacted, unorganized documents just 10 days before the commencement of the hearing before him. The
case management judge also found that while the individual respondents had not strictly complied with the requirement
of the Rules of Court for production of the computer hard drive, their efforts were hampered by the fee dispute and
solicitor's lien of their former counsel, and that this non-compliance did not justify a finding of contempt.

22      The case management judge further found that the individual respondents lacked reasonable access to the records
on the hard drive because of the dispute with their former counsel and while a further Supplemental Affidavit of Records
was required to adequately disclose the relevant and material documents on the hard drive, it did not justify a finding
of contempt.

23      The case management judge then ordered further production of all relevant and material documents on the hard
drive and documents to be provided within one month from the date of his decision.
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Grounds of Appeal

24      The appellants submit that the case management judge erred by failing to conclude that the individual respondents
were in contempt of court and by refusing to award the Primary Relief.

Standard of Review

25      The appropriate standard of review for a contempt citation was recently enunciated by this court in Alberta v.
AUPE, 2014 ABCA 197, 374 D.L.R. (4th) 336 (Alta. C.A.) at para 15 as follows:

The standard of review in considering an appeal from a contempt citation varies with the issue. Where the appeal
involves a question of law, the standard of review is correctness: Koerner v Capital Health Authority, 2011 ABCA
289 at para 5, 515 AR 392 [Koerner]. Where the issue relates to the exercise of discretion, the standard is one of
reasonableness: Broda v Broda, 2004 ABCA 73 at para 8, 346 AR 376. The findings of fact and inferences of fact
underlying a finding of contempt are reviewed for palpable and overriding error: Koerner at para 5. The finding of
contempt in a particular case involves the application of a legal standard to the facts, meaning it is a mixed question
of fact and law and it is reviewable on the palpable and overriding error standard: Koerner at para 5.

26      Furthermore, this appeal is an appeal from an order of the case management judge which affords it deference. As
this court stated in Mikisew Cree First Nation v. Canada, 2004 ABCA 279, 354 A.R. 365 (Alta. C.A.) at para 10:

Absent an error law, this Court will not interfere with the exercise of discretion by a chambers judge unless the

decision was unreasonable: Decock v Alberta (2000), 186 S.L.R. (4 th ) 265 (Alta.C.A.). Deference is particularly
to be accorded to case management orders where the court is required to balance many competing factors: Indian
Residential Schools, Re (2001), 286 A.R. 307, 2001 ABCA 216 (Alta. C.A.).

Analysis and Decision

27      The appellants submit that failure to comply with a court order, with no reasonable excuse for this failure, constitutes
contempt of court. They submit that intention to breach the order is not required.

28      The respondents had provided three separate rounds of production prior to the October 11, 2012 Order and then
a further two separate rounds of production after that order. The appellants argued that the failure to comply with the
Rules demonstrated a pattern of delay in complying with disclosure requirements despite repeated chances to comply.
The appellants argued that this is sufficient to find contempt and to strike the respondents' pleadings.

29      The respondents for their part argued that the case management judge was in a unique position to determine an
appropriate remedy. They submitted that they were technically compliant with the October 11, 2012 Order; therefore,
their noncompliance with the spirit of his order did not justify the Primary Relief sought by the appellants.

30      We have considerable sympathy for the appellants given the delay that they have encountered in pursuing their
action. It appears to us that the respondents, or at least the individual respondents at any rate, have been engaging in a
pattern of foot-dragging and obstructionism. This is the very mischief that case management is supposed to prevent.

31      During his submissions to this court, appellants' counsel pointed to paragraph 118 of the written memorandum
wherein the case management judge stated as follows:

I find the Individual Defendants [individual respondents] acted with a sufficient degree of diligence to comply with
[the October 11, 2012 Order] in the circumstances, and did not knowingly breach it.

This, it is argued, represents a palpable and overriding error.
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32      Given the high level of deference that we are to accord a case management judge's decision, we are not prepared to
hold that this finding is palpably wrong, particularly given the problems that arose as a result of the fee dispute referred
to in paragraph 14 above.

33      Accordingly we discern no error of law on the part of the case management judge in dismissing the appellants'
application for the Primary Relief. The decision of this court in Canadian Natural Resources Ltd. v. ShawCor Ltd., 2014
ABCA 289, 376 D.L.R. (4th) 581 (Alta. C.A.), was handed down after the case management judge's decision. In Canadian
Natural Resources Ltd., this court has clarified the requirements imposed upon a party in preparing a proper Affidavit
of Records.

34       Nor do we find that the case management judge's exercise of discretion to be unreasonable. Having said that,
however, we are not to be taken as saying that we would have necessarily ruled in the same fashion that he did regarding
the Application for Primary Relief.

35      All that said and done, we think it best now that the parties deal with this matter on a go-forward basis. We note
that para 3 of the case management judge's formal order specifically provided in part as follows:

The information ... must be provided within one month of this decision, failing which the individual [respondents]
shall appear before ... [the] Case Management Justice to show cause why they should not be held in contempt of
court.

In the event that the individual respondents have not complied with the terms of the case management judge's order,
then their proper recourse is to bring an application before the case management judge to show cause why the individual
respondents should not be held in civil contempt. In light of the clarification provided by this court in Canadian Natural
Resources Ltd., we would expect that this matter can now proceed in a more expeditious manner than has been the case
previously.

36      In the result, this appeal is dismissed. Given the history of this matter, we decline to award any costs of the appeal. If
either party wishes to have this cost direction varied, they have 30 days from the date of this Memorandum of Judgment
to bring an application before the panel.

Brian O'Ferrall J.A., Concurring in the Result:

37      I concur with the majority in dismissing the appeal.

38      As the majority correctly points out, the appropriate standard of review demands deference to the case management
judge's exercise of discretion. Furthermore, it appears that the case management judge may not yet be finished with
respect to the issue of contempt. The order appealed from required the respondents to provide yet another further and
better affidavit by September 10, 2013, and two of the respondents failed to file the required affidavit. On the hearing
of this appeal, we were advised that a second contempt application had been made to the case management judge. It
was adjourned pending this appeal.

39      Although we must defer, I question the respondents' sincerity when it comes to complying with the Rules of Court
or with the orders of the Master and the case management judge. The respondents appear to have adopted an attitude of
"Let's see how little disclosure we can get away with". Also, their delays in complying appear to be of their own making.
This is not a case where the difficulty in complying with the Rules is disproportionate to the likely benefit. Nor does it
appear there are any remaining unresolved issues with respect to the relevancy and materiality of the documents sought.

40      It appears the case management judge adopted the approach that contempt proceedings are designed to compel
compliance rather that to punish and fashioned his order with this in mind. While the case management judge was
certainly entitled to adopt that approach, there are occasions when it is appropriate to grant contempt orders that have
as their object denunciation and deterrence (both specific and general). That is, the sanctions prescribed in Division 4
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of Part 10 of the Rules of Court for contravening the Rules and disobeying court orders may be employed to secure
compliance; but they also may be employed to denounce and deter such behaviour, communicating to the broader legal
community that the court will not accept non-compliance and disobedience as a litigation tactic.

41      Counsel for the appellant quite correctly characterizes repeated and unsanctioned non-compliance with the Rules
or orders as a denial of access to justice to the party delayed or denied resolution. I agree. This is a matter the case
management judge may yet address in the upcoming contempt proceedings.

Appeal dismissed.
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