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Plaintiff client entered into business venture to raise ostrich and emu, contributing three ostriches to business with
partners contributing four ostriches — Parties required financing for venture and applied for $75,000 loan from
regional business development centre — Defendant solicitor was director of centre and member of defendant law
firm — Client retained solicitor to act on purchase of land for business — Loan application was successful and
lawyer received loan proceeds in trust for clients — In June 1993 lawyer used $50,000 of loan proceeds without
discussing matter with client for purchase of two ostriches from U.S. vendor who had purchased bird from father
of client's business partners — One month later, father sold same ostriches to business partners — Loan was not
repaid, client's ostriches were seized and proceeds from sale of land were paid to centre — Client brought action
against lawyer and law firm for breach of fiduciary duty and breach of contract — Trial judge awarded damages
of $60,000 on basis that lawyer breached fiduciary duties by failing to make full disclosure and and failing to act in
best interests of client — Lawyer brought appeal from decision — Appeal dismissed — Trial judge did not err in
concluding that lawyer owed client fiduciary duties and breached them — Fiduciary duties were clearly based on
lawyer-client relationship and on being in position of trust in disbursement of loan proceeds — Lawyer failed to
advise client of potential conflict of interest arising from acting on behalf of both lender and borrower in transactions
— Lawyer breached fiduciary duty by disbursing loan monies as he did.
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APPEAL by lawyer from award of damages for breach of fiduciary duties.

Per curiam:

1      The appellants, the law firm of Ross, Todd & Company and Mr. Herman ("Herman"), a lawyer at the firm, appeal
the trial decision that Herman owed fiduciary duties to the respondent, Mr. Finch ("Finch"), which he breached, resulting
in Finch suffering damages set at $60,000.
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2      In the spring of 1993, Finch entered into a business arrangement with Randy and Scott Zelman ("Zelman brothers")
for the purpose of raising ostriches and emus. This venture was to be called the Alberta Ostrich Farm ("AOF"). Finch
was to contribute three of his own ostriches, while the Zelman brothers were to contribute $50,000, four ostriches, and a
tractor. Finch and the Zelman brothers planned to purchase land and additional birds. They applied for a $75,000 loan
from the Drumheller Regional Business Development Centre ("DRBDC"). Herman was a director of the DRBDC, and
had held various positions within the DRBDC over the previous 10 years.

3      Finch located land and, in early May 1993, took an interim agreement for sale to Herman to have him act as the
lawyer on the purchase for himself and the Zelman brothers. On May 20, 1993 the DRBDC forwarded instructions to
Herman for a loan. It was to be secured by a joint and several promissory note in the amount of $75,000 from Finch and
the Zelman brothers, along with a General Security Agreement ("GSA") covering "all livestock of the farm, currently
seven ostriches, plus the livestock to be purchased, sixteen emus".

4      On June 2, 1993 the appellants received the loan proceeds from DRBDC, in trust for Finch and the Zelman brothers.
On June 17, 1993, Herman paid out $50,000 of the loan proceeds to a Mr. Starkey ("Starkey"), in the United States, for
the purchase of two ostriches (the "US ostriches"). The bill of sale indicates that the US ostriches were sold by Starkey
to Dennis Zelman (the father of the Zelman brothers), who was not a party to the loan agreement, promissory note, or
GSA. By a second bill of sale dated July 5, 1993, Dennis Zelman sold the US ostriches to the Zelman brothers. Herman
did not consult Finch about this rather unusual disbursement of the loan proceeds.

5      The actions of the Zelmans and Herman led to the breakdown of the plan for the AOF. The loan to DRBDC was
not repaid, and two of the respondent's ostriches were seized (the third having died or disappeared). Additional birds
were also seized from the AOF, and the land was sold at a small profit, with an arbitrator directing that the net proceeds
be paid to the DRBDC.

6      Finch sued the appellants for negligence, breach of contract and breach of fiduciary duty.

7      The appellants admitted that, on November 11, 1997, the Hearing Committee of the Law Society found Herman
was acting on behalf of both lender and borrowers in the described transactions.

8      The trial judge found that Herman was acting for Finch and the Zelman brothers in connection with the receipt
of the loan funds, and that he owed fiduciary duties to all three. He found that Herman breached his fiduciary duties to
Finch by failing to disclose his actions on behalf of the Zelman brothers, and this failure precluded the respondent from
withdrawing from the business arrangement prior to the advance of the loan funds. The trial judge also held that Herman
breached his fiduciary duties by failing to represent Finch with undivided loyalty and failing to make full disclosure
of all material information. The trial judge awarded $60,000.00 to Finch, representing the value of Finch's ostriches in
June 1993.

9      Herman did not testify at trial. His counsel agreed that the transcript of the proceedings before the Law Society
could be used at trial as though it was an examination for discovery, and portions of this transcript were read in by
counsel for Finch.

10      The appellants alleged the trial judge erred in:

(1) certain fact findings;

(2) concluding that the purchase of the US ostriches with the loan proceeds constituted a fundamental breach
of the loan agreement;

(3) finding that Herman owed and breached fiduciary duties to Finch;

(4) finding Herman's actions caused Finch's loss; and
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(5) the use of Herman's testimony from his Law Society hearing.

11      The first four issues are questions of fact, or questions of mixed fact and law, and are reviewed for palpable and
overriding error: Housen v. Nikolaisen, 2002 SCC 33 (S.C.C.) at paras. 10, 27-28. The final issue is a question of law,
reviewable on the correctness standard: Housen at para. 8.

1. Fact Findings

12      Counsel for the appellants directed much of the appeal to challenging the fact-finding. Many of the facts establishing
the determinative issues in this case, including the fiduciary duties owed by Herman to Finch, the breaches and the
damages, are found in the Agreed Statement of Facts. However, given the concerns expressed by counsel about the trial,
the disputed fact-findings will be reviewed.

(a) Was Finch a separate client?

13      The appellants argue that Herman was retained by Finch on behalf of himself and the Zelman brothers as partners,
and that therefore Herman did not have a duty to protect Finch against the Zelman brothers.

14      There is evidence and an admission in the Agreed Statement of Facts, paragraph 24, that Finch retained Herman
for the purposes of completing the land purchase, and that Herman knew the land purchase and the loan agreement
were inextricably linked. The evidence supports the trial judge's conclusion that Finch was Herman's client with respect
to the loan transaction.

15      Although the trial judge found that Herman knew that a partnership existed, whether Finch was a client as an
individual or as a partner is not determinative. On either basis, Herman owed fiduciary duties to Finch. The law is clear
that a solicitor owes fiduciary duties to all members of a partnership, and solicitors are obliged to make full disclosure
to all parties where they act for more than one party on the same side of a transaction: Ramrakha v. Zinner (1994), 157
A.R. 279 (Alta. C.A.)

(b) Did Herman know that the loan proceeds were to purchase emus?

16      The appellants submit that Herman had no idea that the loan proceeds were intended to purchase emus, and that
this finding is central to the trial judge's entire decision. There is evidence to support the trial judge's conclusion that
Herman knew of the intended use for the loan proceeds; emus were listed on the GSA prepared by Mr. Herman, and
neither the respondent nor the Zelman brothers owned any emus.

17      However, this finding is not relevant to the determinative issue, which is whether Herman breached his fiduciary
duties to Finch by failing to make full disclosure of his dealings and instructions from the Zelman brothers, along his
failure to act loyally and in the best interests of Finch when he disbursed the loan proceeds without consulting Finch.

(c) Were the loan proceeds used for the benefit of the Zelman brothers?

18      The appellants argue that loan proceeds were not used for the Zelman brothers' personal benefit, but rather for
the AOF. The evidence is clear that the loan proceeds were used to purchase the US ostriches for Dennis Zelman, who
in turn transferred them to the Zelman brothers, rather than to the AOF.

19      Whether the Zelman brothers actually misused the loan proceeds may be relevant in other legal proceedings, but
it is not relevant to the issue of whether Herman breached his fiduciary duties to Finch.

(d) Were the US ostriches security for the loan?

20      The appellants submit that the US ostriches were in fact used for the business of AOF, and there is no evidence to
show that they did not become part of security for the loan from DRBDC. There is simply insufficient evidence on this
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point, although it does appear that Herman was given the microchip numbers of the US ostriches, but these were not put
on the relevant documents. Once again, this topic and the evidence on it are not relevant to the central issue of this case.

(e) Did Herman take disbursement instructions from the Zelman brothers?

21      The appellants argue that Herman did not take instructions from the Zelman brothers, but rather that he received
his instructions regarding the disbursement of the loan monies from the DRBDC. This argument must fail. The Agreed
Statement of Facts, paragraph 48, could not be more clear: The Defendants [appellants] did not consult with the Plaintiff
[Finch] to confirm that the Plaintiff [Finch] concurred with the disbursement instructions of Randy and Scott Zelman [the
Zelman brothers].

(f) Could Finch have avoided his commitments?

22           The appellants submit that Finch had already entered into the partnership agreement, loan agreement, and
agreement to purchase land before there was any suggestion of wrongdoing by Herman, and thus could not have avoided
these commitments.

23      The appellants are arguing that the respondent would have lost his ostriches in any event, regardless of the breach.
However, where a fiduciary is in breach of duty, he or she may not avoid liability by demonstrating that the loss would
have occurred in any event: Island Realty Investments Ltd. v. Douglas (1985), 19 E.T.R. 56 (B.C. S.C.); British North
America Elevator Co. v. Bank of British North America (1914), 20 D.L.R. 944 (Man. K.B.), varied (1916), 26 D.L.R. 587
(Man. C.A.), rev'd (1919), 46 D.L.R. 326 (Manitoba P.C.). Inevitability of loss is irrelevant in determining liability for
a breach of fiduciary duty.

24      In any case, a close examination of the dates supports the finding of the trial judge that at the date that Herman
sent the money to Starkey, without advising or receiving instructions from Finch, the agreement for sale had not been
signed and Finch's ostriches had not been registered with the Personal Property Register. Had Finch known about the
disbursement of the loan proceeds,he could have taken action to protect his financial position.

(g) Did Herman undertake to testify at trial?

25          The appellants submit that there was no undertaking by Herman to testify at trial. The trial judge expressed
bewilderment that the decision of counsel changed in respect of putting Herman on the stand, but it is an overstatement
to say he considered there to be an undertaking.

26      The appellants have fairly acknowledged that this argument has no relevance to the merits of the case.

2. Fundamental Breach of Loan Agreement

27          The appellants argue that nothing in the terms of the loan from the DRBDC required the money to be used
to purchase emus, and it was not a fundamental breach of the loan agreement to purchase ostriches instead of emus.
Once again, this argument has no relevance to Herman's liability to Finch, which is not based on a breach of the loan
agreement, but rather on Herman's failure to make full disclosure and his failure to act loyally and in the best interests
of Finch.

3. Finding Fiduciary Duties and Breach

28      As outlined in the review of the appellants' challenges to the fact-finding, many of the facts establishing the fiduciary
relationship between Herman and Finch are in the Agreed Statement of Facts.

29      In summary, Herman was retained by Finch and the Zelman brothers, to act as a lawyer on the purchase of land. He
knew of the need for financing and that Finch did not want to proceed with the purchase without the loan funds. Once
the instructions on the loan came from DRBDC, Herman had four clients; Finch, the Zelman brothers and DRBDC. At
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no time did Herman advise Finch that he had a potential conflict of interest arising from the retainer by Finch and the
Zelman brothers and Finch and the DRBDC. Herman did not advise Finch that he was also a director of the DRBDC.
He received the proceeds of the loan "in trust" for Finch and the Zelman brothers. On the instruction of the Zelman
brothers, without advising or seeking instruction from Finch, Herman released $50,000 of the loan to a stranger.

30      This is a case in which the fiduciary duties owed by Herman are clearly based on a lawyer-client relationship, but
could also be based on the factors set out in International Corona Resources Ltd. v. Lac Minerals Ltd., [1989] 2 S.C.R.
574 (S.C.C.) at para. 32; Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.). He owed fiduciary duties to Finch based
on both a lawyer-client relationship and also on being in a position of trust in the disbursement of the loan monies. (See
S.M. Grant and L.R. Rothstein, Lawyers' Professional Liability, 2nd ed. (Markham: Butterworths, 1998) at 44.)

31          The duty of full disclosure is a hallmark of a fiduciary relationship, and Herman breached this duty when he
failed to advise Finch that he was a director of the DRBDC and that he was having separate discussions and receiving
instructions from the Zelman brothers. Herman also owed Finch a duty of loyalty that he breached in disbursing the
loan monies as he did.

Jeffrey Poole
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Receiving instructions from only one party = breach of disclosure.

32      Herman's argument that he owed no duty to Finch because the relationship was one of contract has no merit. We
find no error in the trial judge's conclusion that the appellants owed Finch fiduciary duties and breached them.

4. Causation

33      The appellants argue that Finch's losses were not caused by Herman's breach of fiduciary duty. While it is true
that equity requires some causal link between the loss complained of and the fiduciary's actions, the connection generally
need not be as direct as that insisted upon by the common law. The law is clear that the proper approach to determining
damages for breach of fiduciary duty is restitutionary; remoteness of damage is generally not a relevant consideration:
Guerin v. R., [1984] 2 S.C.R. 335 (S.C.C.); Canson Enterprises Ltd. v. Boughton & Co., [1991] 3 S.C.R. 534 (S.C.C.).

34      When Finch began his relationship with Herman, he owned three ostriches he was prepared to commit to the AOF.
When the monies were disbursed by Herman in breach of his fiduciary duties, a series of events followed involving the
deposit on the land purchase, and demands of DRBDC that resulted in Finch losing his three ostriches.

35      The trial judge committed no error in finding that the loss of the three ostriches was caused by Herman's breach
of fiduciary duties. There is a sufficient causal link between Finch's loss and Herman's fiduciary breaches. Thus, the
trial judge did not err in holding Herman liable for Finch's loss, nor did he err in setting damages as the value of the
ostriches in June of 1993.

5. The use of the testimony of Herman before the Law Society

36      The appellants argue that because Herman did not testify at the trial, and there was no other evidence that would
contradict the evidence from the Law Society hearings, read in by Finch's counsel, the trial judge was required to accept
Herman's statement that he did not know the loan proceeds were to be used to buy emus. Again, the issue is not whether
Herman knew of the intended purpose for the loan proceeds, but that he breached his fiduciary duties to Finch and
caused his loss.

37      The appeal is dismissed.
Appeal dismissed.
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