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Professions and occupations

IX Barristers and solicitors
IX.7 Negligence

IX.7.d In conduct of action
IX.7.d.iv Miscellaneous

Torts

XVI Negligence
XVI.2 Duty and standard of care

XVI.2.b Standard of care

Headnote
Professions and occupations --- Barristers and solicitors — Negligence — In conduct of action — Miscellaneous

Plaintiff was involved in two-vehicle accident and retained lawyer to pursue legal action — Plaintiff's claim was
settled during judicial dispute resolution conference for $350,000 — Plaintiff alleged that lawyer negligently handled
his personal injury claim by making uninformed decision to accept improvident settlement and failing to obtain
necessary information to properly advise — Plaintiff brought action for damages for negligence — Action dismissed
— There was no breach of standard of care, and even if plaintiff had proven breach of standard of care, there was no
proof that breach caused any loss — Settlement offer was within range of acceptable outcomes and therefore plaintiff
did not suffer loss by reason of lawyer's conduct — There were litigation risks, which properly led to substantial
discount since trial could have resulted in little to no recovery plus obligation to pay legal fees — Counsel must
take care not to unduly influence clients, but it would be disservice if counsel remained so neutral as to leave client
without counsel's experience and perspective.

Torts --- Negligence — Duty and standard of care — Standard of care
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Plaintiff was involved in two-vehicle accident and retained lawyer to pursue legal action — Plaintiff's claim was
settled during judicial dispute resolution conference for $350,000 — Plaintiff alleged that lawyer negligently handled
his personal injury claim by making uninformed decision to accept improvident settlement and failing to obtain
necessary information to properly advise — Plaintiff brought action for damages for negligence — Action dismissed
— There was no breach of standard of care as settlement offer was within range of acceptable outcomes and therefore
plaintiff did not suffer loss by reason of lawyer's conduct — Based on totality of evidence, lawyer's actions did
not fall short of standard of care in preparing evidentiary foundation for conference — Lawyer helped client by
moving claim to trial as soon as possible, given risk of symptoms and deteriorating financial situation and conference
was supported by client — Counsel was not required in all cases to procure every expert report before settlement
discussions could occur as expert reports were expensive and time consuming.
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Alberta Rules of Court, Alta. Reg. 124/2010
Generally — referred to

R. 4.29 — considered

R. 5.31 — considered

R. 5.36 — considered

ACTION by client against lawyer for damages for negligence.

P.R. Jeffrey J.:

I Introduction

1      The Plaintiff, Mr. Douglas Kitching, was involved in a two-vehicle accident at an intersection in northeast Calgary,
Alberta (the "Accident"). He retained the Defendant, Mr. Brian Devlin, QC, as his lawyer to get him fair compensation
for the damage he suffered. The claim settled during a judicial dispute resolution conference ("JDR") for $350,000, all
inclusive (the "Settlement").

2      Mr. Kitching claims Mr. Devlin negligently handled his personal injury claim. He alleges that Mr. Devlin failed to
obtain the necessary information to properly advise him regarding the Settlement, resulting in Mr. Kitching making an
uninformed decision to accept an improvident settlement. He says the personal injury lawsuit was worth $1,847,500 to
$2,663,000 and claims against Mr. Devlin for the difference of $1,497,500 to $2,313,000.

3      Mr. Devlin denies any professional negligence on his part, says that the Settlement was fair and reasonable, and
says that Mr. Kitching simply became unhappy with the compensation after the fact and is now seeking more money.

4      For the reasons that follow I dismiss Mr. Kitching's claim. If negligence had been proven, Mr. Kitching would
have been entitled to an award of damages against Mr. Devlin in the amount of $98,194. My reasons are organized as
follows, at the indicated paragraph numbers:

I. Introduction [1]
II. Features of a Trial for Professional Negligence by a Lawyer [5]
III. Facts [7]
  A. The Parties [7]
  B. The Accident [11]
  C. Post-Accident Lifestyle [15]
  D. Medical Treatment [21]
  E. Retaining Mr. Devlin [30]
  F. The Road to the JDR [55]
  G. The JDR [69]
  H. Post-JDR Events [104]
  I. Factual Findings Concerning the JDR [114]
IV. Principles of Lawyers' Professional Responsibilities [122]
  A. Lawyer-Client Relationship [122]
  B. Standard of Care Expected under the Retainer [126]
  C. Codes of Professional Conduct [129]
V. Expert Opinion Evidence [130]
  A. Impartiality, Independence and Freedom from Bias [138]
  B. Evidence Given Beyond the Qualification [155]
  C. The Use of Discovery Transcripts [167]
VI. Conduct of Mr. Devlin [177]
  A. Contributory Negligence [180]
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  B. Missing Information [192]
  C. Reasonableness of the Settlement Offer [225]
  D. Rebuttal Medical Evidence [250]
  E. Undue Pressure [261]
  F. Residual Concerns [273]
VII. Causation [283]
VIII. Damages: Conducting a Trial within a Trial [287]
  A. General Principles of Damages [287]
  B. The Trial within a Trial [288]
  C. Trial Positions of the Parties [295]
  D. Issues [299]
  E. Causation [300]
  F. Apportionment of Liability [342]
  G. Damages [346]
IX. Conclusion [384]

II Features of a Trial for Professional Negligence Against a Lawyer

5      A trial for lawyer misconduct involves two distinct components. The first requires the trial judge to determine whether
the lawyer breached his or her professional obligations by falling below the standard of care expected of a reasonably
prudent lawyer in the circumstances. The second involves deciding the plaintiff's damages as a result of that negligence.
This is done by determining what the plaintiff would have recovered but for the negligence, which is what the plaintiff
would have obtained at trial if he or she did not accept the impugned settlement. This "trial within a trial" is described
in Adeshina v. Litwiniuk & Co., 2010 ABQB 80 (Alta. Q.B.) at para 4:

In Alberta, the practice of courts hearing a professional malpractice action is, when necessary, to conduct a "trial
within a trial" to ascertain the loss, if any, caused by the lawyer's breach of duty. It calls for a determination of the
merits, as can be best accomplished, of the underlying action which in the case at bar is Mr. Adeshina's personal
injury claim. A "trial within a trial" requires a judge to try the hypothetical action that the plaintiff would have
had against the original defendant but for the negligence of the professional, including issues of liability, causation
and damages.

6      The Alberta Court of Appeal in Alberta (Workers' Compensation Board) v. Riggins (1993), 131 A.R. 205 (Alta.
C.A.), said that the plaintiff bears the onus of proof in both the professional negligence action and the underlying cause
of action.

III Facts

A. The Parties

7      Mr. Kitching is forty-three years old and has lived in Calgary for the past fifteen years. He is a large man by height
and frame, but not overweight. At some point, Mr. Kitching entered into a common law relationship with Ms. Guy. The
two never married, eventually separated, and Ms. Guy later died from cancer. Mr. Kitching later married his current
wife, Karen. He now lives with Karen and is father to four children between the ages of eighteen and six. Mr. Kitching
is also the stepfather to one of Karen's children, who is twenty-one.

8      Between 2000 and 2005, Mr. Kitching provided drywall taping and finishing services as a sole proprietor. In 2005,
Mr. Kitching incorporated his business under the name My Best Taper Inc. ("My Best Taper"). Between 2005 and 2007,
Mr. Kitching expanded the scope of his business to encompass entire drywall contract projects and hired a small crew
of subcontractors and employees. Mr. Kitching was involved in all aspects of his business, usually working eight to ten
hour days. In addition to the various managerial and supervisory responsibilities involved in running his business, Mr.
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Kitching was an active part of the crew. He operated large drywall-specific heavy tools while working on construction
stilts for hours at a time. By October 2007 his business was growing and he had recently hired two new employees.

9          With respect to his personal life, in October 2007 Mr. Kitching was living with his partner Ms. Guy and three
children. His time outside of work focused mainly on the home, the children and the children's activities. His recreational
life included working out and snowboarding. Mr. Kitching was involved in a minor motor vehicle accident in 1995; any
pain from this accident resolved within a few months. He had no health problems or conditions before the Accident.

10      Mr. Devlin obtained his law degree from the University of Windsor in 1976 and was admitted to the Alberta bar
the following year. He handled complex criminal cases until around 1990 and then transitioned into medical malpractice
and personal injury cases. His current practice is eighty percent medical malpractice and twenty percent personal injury.
He has handled nearly 1,000 cases and became a Queen's Counsel in 2002.

B. The Accident

11      The Accident occurred on October 11, 2007, at approximately 9:20 a.m. in Calgary, Alberta. Mr. Kitching was
driving to work in his Ford pickup truck. Three of his employees were in the passenger seats. He was driving in the right

lane of two lanes, heading northbound on 36 th  Street NE. The speed limit was marked as reduced to fifty kilometers
per hour as a result of construction in the intersection. Mr. Kitching was driving at that speed. As he approached the

intersection of 36 th  Street NE and 44 th  Avenue NE, Mr. Kitching saw his traffic light change from red to green.
Accordingly, he maintained his speed and entered the intersection.

12      When Mr. Kitching was about three-quarters of the way through the intersection, his vehicle was struck on the left
side by a van operated by Ms. Cheryl Wyatt. He did not see Ms. Wyatt's vehicle until a "fraction of a second" before the
vehicles made contact. Mr. Kitching had the right of way and Ms. Wyatt was making a left hand turn into oncoming
traffic. As a result of the collision, Mr. Kitching lost control of his vehicle. It was sent off the roadway towards a nearby
daycare on the corner of the intersection. His truck crashed through the steel and chain link fence of the daycare's
playground, the concrete posts of an overhead sign, playground equipment, and finally stopped partially through the
brick wall of the daycare. Mr. Kitching lost consciousness for up to two minutes, likely from when the vehicle struck
the brick wall. No one at the daycare was hit.

13      When Mr. Kitching regained consciousness, a bystander informed him that emergency medical services ("EMS")
were en route. EMS responded within five minutes and removed Mr. Kitching from the vehicle. Mr. Kitching felt many
aches and pains and his wrist felt broken. The father of one of his employees drove Mr. Kitching to the nearby hospital.
At the hospital medical staff assessed him for injury, a cast was put on his right wrist and he was released with instructions
to contact his family doctor.

14      Ms. Wyatt was later charged under the Traffic Safety Act, RSA 2000, c T-6. A witness to the Accident named
Mr. James Guss provided a statement to the police indicating that Ms. Wyatt was at fault. He had been travelling some
distance behind Mr. Kitching.

C. Post-Accident Lifestyle

15      Mr. Kitching's life changed after the Accident. In the following week, Mr. Kitching experienced a significant amount
of pain in his right wrist, upper spine, chest and upper back muscles. He also had difficulty sleeping. Mr. Kitching met
with his family physician, Dr. Zahid Rafiq, who prescribed painkillers. Mr. Kitching did not return to work that week
and asked one of his employees to help manage My Best Taper while he recovered.

16      Mr. Kitching was still in pain one month following the Accident that he described as severe. He was still using
painkillers, his sleep was poor and he was not able to return to work. The employee who had assumed Mr. Kitching's
duties expressed that he would help run My Best Taper only for a limited period of time.
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17      Three months after the Accident Mr. Kitching's pain continued. He experienced significant difficulties walking,
laying down, sitting, sleeping and doing even simple actions such as lifting his arms. He also felt burning sensations in
his right wrist, which eventually spread to his left wrist and feet. Ms. Guy took over all of the household chores. He had
terminated his employees and shut down My Best Taper. Thereafter, Mr. Kitching said his chronic pain prevented him
from returning to any type of employment.

18      Between 2009 and 2010 Mr. Kitching said he continued to experience constant fatigue and severe pain in his spine,
back, ribs, and chest, as well as the chronic burning sensation in his feet and arms. He still had problems with his sleep.
He could not do household chores and for the most part could not engage in physical and social activities with friends
and family. He was also taking several painkillers and drugs to manage his symptoms, including Relevia, Gabapentin,
Neurontin, Baclofen, Naproxen, and Tylenol 3s.

19      When asked about his current symptoms by the time of this trial, he stated that he felt "virtually the same" as he
did in 2010. He confirmed that he was still on the same medicine regimen and attends physiotherapy three times a week
to deal with his pain symptoms. He does not work and his wife and children handle all of the house work.

20      Mr. Kitching started to receive disability income replacement from his insurers immediately following the Accident.
Those payments ceased on October 11, 2009. In or around January 2010, Mr. Kitching was approved for disability
coverage under the Canada Pension Plan ("CPP"). CPP awarded Mr. Kitching retroactive payments dating back to
October 2009 and gave him roughly $1,650 per month. In 2011, Mr. Kitching was accepted into the Assured Income for
the Severely Handicapped ("AISH") program.

D. Medical Treatment

21      As a result of the Accident Mr. Kitching underwent numerous medical examinations. I will not recite this lengthy
chronology in detail. However, I will summarize the key findings of Mr. Kitching's treating physicians.

22          On the day of the Accident, a magnetic resonance imaging ("MRI") and x-rays of Mr. Kitching's spine were
described as being normal. X-rays of the right wrist were interpreted as normal but medical staff requested a bone scan
for the next day when they noticed the wrist was tender. The bone scan indicated a suspected fracture within the capitate
bone of the right wrist. The left hand and wrist were described as unremarkable. Medical staff applied a cast to Mr.
Kitching's right wrist; the cast was removed six weeks later. Mr. Kitching was referred to Dr. Kevin Hildebrand, an
orthopedic surgeon, for follow-up on his wrist.

23      Dr. Hildebrand examined Mr. Kitching on November 23, 2007, and observed that Mr. Kitching was still in pain.
Dr. Hildebrand indicated that he had concerns about the possibility of Mr. Kitching developing Complex Regional Pain
Syndrome ("CRPS"), which is an uncommon form of chronic pain that affects the arms or legs.

24      In a report dated January 4, 2008, Dr. Hildebrand concluded that Mr. Kitching's right wrist had healed. However,
Dr. Hildebrand noted that Mr. Kitching was complaining of "some burning type sensations into his hand as well as
some shininess of the skin and increased hair growth." Dr. Hildebrand observed that the right arm also showed signs of
atrophy. Dr. Hildebrand diagnosed Mr. Kitching with CRPS in the right arm. The doctor continued to meet with Mr.
Kitching throughout 2008, documenting mild tenderness and discoloration to both hands. By April 2009, Dr. Hildebrand
was of the opinion that Mr. Kitching's CRPS had resolved and he discharged him from further follow up with his clinic.
Dr. Hildebrand confirmed this in a report dated June 15, 2009, although he acknowledged that he was not an expert in
the diagnosis and management of CRPS.

25      In the summer of 2008, Dr. Rafiq referred Mr. Kitching to a specialist named Dr. Vincent Choi for an assessment.
In a report dated July 8, 2008, Dr. Choi indicated that Mr. Kitching was complaining of chronic pain from the back
of his neck down to his lower back, wrists, shoulders, and chest pain. The doctor noted that Mr. Kitching appeared as
a "very anxious man" and that examination of the chest, heart, and abdomen were normal. Dr. Choi opined that Mr.
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Kitching suffered from "massive muscle injuries with scarring, physical deconditioning and also facet joint syndromes."
Dr. Choi recommended Mr. Kitching start an exercise program.

26      In 2008, Dr. Rafiq also referred Mr. Kitching to the Chronic Pain Centre ("CPC") in Calgary. At the CPC, Mr.
Kitching continues to work with Mr. David Volpi, a physiotherapist, approximately three times per week to develop
strategies to manage his symptoms.

27          Mr. Kitching also met with Dr. Misbah Shah, an anesthesiologist, at the CPC. During Mr. Kitching's initial
examination on July 20, 2008, Dr. Shah noted that Mr. Kitching's back and right wrist were tender and had limited range
of motion. Mr. Kitching also reported symptoms of coldness, burning, and stabbing pain in both hands. On May 11,
2009, Dr. Shah told Mr. Kitching that she was comfortable diagnosing him with CRPS in his hands and feet. In her report
dated January 20, 2010, Dr. Shah confirmed that a nuclear medicine scan showed no radiological evidence of CRPS.
She said that this did not negate the diagnosis of CRPS, but could not confirm for how long the condition would last.

28      In or around December 2008, Mr. Kitching started seeing Dr. Allen Hooper with the Advanced Spinal Care Centre.
In a report dated December 3, 2008, Dr. Hooper noted that Mr. Kitching complained of severe spinal pain, but several
MRIs of the spine reported as normal. Dr. Hooper also noted that a bone scan done in July of that year showed no
evidence of CRPS. In early 2009 Mr. Kitching started to receive prolotherapy, which involves injecting dextrose solutions
to provoke regenerative tissue, to help with his chest and back pain.

29      Based on the foregoing, the treating physician records reveal uncertainty as to whether Mr. Kitching continued
to suffer from CRPS by the time of the JDR in 2010. Dr. Shah, the only treating physician who believed that the CRPS
was ongoing, could not confirm whether it was permanent. This medical uncertainty became important in Mr. Devlin's
approach to Mr. Kitching's law suit for damages.

E. Retaining Mr. Devlin

30      In the days that followed the Accident Mr. Kitching solicited recommendations for a lawyer to help him commence
a personal injury lawsuit against Ms. Wyatt. Mr. Devlin came highly recommended. On October 23, 2007, he selected
and retained Mr. Devlin to act as his legal counsel on a contingency fee basis. Mr. Devlin also agreed to act for Ms. Guy
for her loss of consortium claim arising from the Accident.

31      Mr. Devlin mailed a contingency fee agreement to Mr. Kitching and Ms. Guy (the "Original CFA"). The Original
CFA stated that Mr. Kitching was required to pay a contingency fee of twenty-five percent of the total amount recovered
if recovery occurs prior to 120 days before trial and thirty-five percent of the amount recovered if recovery occurs within
120 days of trial. If Mr. Kitching wished to transfer the file to another lawyer, he had to pay Mr. Devlin for any work
performed on the file up to that point at a rate of $400 per hour. The Original CFA also required Mr. Kitching to pay
for any disbursements. Mr. Kitching and Ms. Guy signed the agreement and returned it to Mr. Devlin.

32      Mr. Devlin filed a statement of claim on behalf of Mr. Kitching on February 14, 2008. The statement of claim
sought against Ms. Wyatt $150,000 in general damages, special damages for past loss of wages and expenses, damages
for future cost of care and future loss of income, interest and any other damages as may be proven at trial.

33      Mr. Zul Verjee, counsel for Ms. Wyatt and her insurer, filed a statement of defence. It denied that the Accident
occurred, denied any wrongdoing by Ms. Wyatt if the Accident did occur, alleged contributory negligence on the part
of Mr. Kitching, denied that any injuries, damages or losses occurred, alleged that if any damages did occur that Mr.
Kitching failed to mitigate those damages, and alleged that all of Mr. Kitching's injuries and complaints could be
explained by other accidents, injuries or medical conditions which existed before the Accident.

34      Examinations for discovery of Mr. Kitching, Ms. Guy, and Ms. Wyatt were scheduled for November 5 and 6,
2008. To help them get ready, Mr. Devlin gave Mr. Kitching and Ms. Guy guidance in the form of a brochure and held
a preparation session with them on October 30, 2008.



Kitching v. Devlin, 2016 ABQB 212, 2016 CarswellAlta 689

2016 ABQB 212, 2016 CarswellAlta 689, [2016] A.W.L.D. 1897, [2016] A.W.L.D. 1918...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11

35      Mr. Kitching and Mr. Devlin disagree as to what transpired at this October 30 meeting. Mr. Kitching testified that
this meeting lasted no more than ten to fifteen minutes and only five to eight minutes were spent discussing the discovery.
He indicated that Mr. Devlin did not conduct any meaningful preparation, but simply referred him to the brochure. Mr.
Devlin testified that the October 30 meeting lasted "probably in the area of an hour." He stated that they went through
the details of the Accident and discussed possible questions and answers for the examination. When giving his testimony
on this topic, Mr. Devlin referred to six pages of notes that he made during the meeting.

36      I accept Mr. Kitching's recollection that the preparation did not seem to him to take very long, particularly since,
I find, during the actual questioning he felt stressed and unprepared. However, this resulted more from his surprise at
his questioning occurring on the first and not the second day of the two that had been set aside, than it did from any
material deficiency in the content of the preparation. I find that the preparation session took closer to an hour than to
fifteen minutes, but that it focussed more on preparing Mr. Devlin (resulting in his six pages of notes from his getting up
to speed on Mr. Kitching's evidence and, to a lesser degree, Ms. Guy's, evidence) than it did in preparing Mr. Kitching
in the way he wished he had been during his questioning.

37           Discovery proceeded November 5, 2008, beginning with Mr. Devlin questioning Ms. Wyatt. During her
examination, Ms. Wyatt acknowledged that she could not see whether the left turn signal was green, that the light for
thru traffic was green, and that she did not see Mr. Kitching's vehicle before impact.

38      Following Ms. Wyatt's examination, Mr. Verjee examined Mr. Kitching and Ms. Wyatt the same day. Mr. Kitching
was "shocked" when he was asked to be examined on November 5. He thought he was going to be examined the following
day. He also testified that there were no breaks in his examination, which caused him a tremendous amount of pain.
Once the questioning concluded, he said, he went to a separate room where he collapsed on the floor and cried.

39          Mr. Devlin testified that Mr. Kitching performed "relatively well" in his examination, although he had some
concerns when Ms. Guy admitted that Mr. Kitching would play video games for three or four hours every day. Mr.
Devlin added that Mr. Kitching raised no concerns about being questioned on November 5, and that he did not recall
Mr. Kitching lying on the floor crying after his examination.

40      I do not find these recollections mutually exclusive. Despite his strong preference to be closely involved throughout,
Mr. Kitching did not resist every time he was not. It was obvious that Mr. Kitching respected Mr. Devlin greatly. He
had no prior experience with a legal process of this nature. He selected Mr. Devlin as his counsel largely because of the
strength of his reputation. And so at this stage of the lawyer-client relationship, Mr. Kitching acquiesced to Mr. Devlin
telling him his questioning was on the first day and not the next day. Mr. Devlin's approach, again, was not the sort to
first ask Mr. Kitching if it was okay for him, but to just get on with it.

41          At the request of Mr. Verjee, Mr. Kitching attended an independent medical examination ("IME") with Dr.
Christopher Penney on February 26, 2009. Mr. Devlin received a copy of Dr. Penney's report in April 2009.

42      Dr. Penney's report disputed the diagnosis of CRPS. He observed that Mr. Kitching's extremities did not show any
thickening or thinning of the skin, atrophy, sweating, or any abnormal coldness or warmth. Although he noted some
mild mottling of the skin over Mr. Kitching's hands, the doctor concluded that there was no objective evidence to support
a diagnosis of CRPS. Dr. Penney opined that Mr. Kitching's problems were likely psychiatric in origin and that the most
likely diagnosis was psychogenic rheumatism, a somatoform pain disorder in which a patient unconsciously converts
psychological distress into physical symptoms. He recommended that Mr. Kitching see an independent neurologist to
determine whether he suffered from a neurological condition unrelated to the October 2007 motor vehicle accident.

43      Dr. Penney's report was not introduced as an exhibit at this trial. Mr. Devlin testified that the report also indicated
that Mr. Kitching would complain that sunlight caused him pain and that he would not shake hands but would drink
from a glass using the same hand.
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44      In May 2009, Mr. Kitching received a letter from Fric, Lowenstein & Co LLP ("Fric Lowenstein"), a law firm
representing the Bank of Montreal ("BMO"). This letter indicated that Mr. Kitching had incurred $26,470.38 in credit
card debt and BMO had obtained default judgment as against Mr. Kitching for that amount. The letter indicated that
BMO would proceed to enforce the judgment unless the debt was paid in full.

45          Upon receiving this letter, Mr. Kitching reached out to Mr. Devlin for assistance. Mr. Devlin agreed to help
his client with this separate legal problem and negotiated an arrangement with Fric Lowenstein, without charge to Mr.
Kitching. This agreement required Mr. Kitching to give BMO twelve post-dated cheques in the amount of $200 and to
pay the remaining debt out of any settlement funds from his claim against Ms. Wyatt by way of an irrevocable assignment
of proceeds (the "BMO Assignment"). In return, BMO agreed not to take any steps to enforce the judgment.

46      On September 23, 2009, Mr. Devlin and Mr. Verjee attended a pre-trial conference. At this conference, the parties
received permission to schedule a two week trial. The defence also indicated that they were willing to participate in a JDR.
In a letter dated September 28, 2009, Mr. Devlin informed Mr. Kitching that they would need three items to prepare
for the JDR: a neuropsychological report, an actuary report and a neuro-assessment to refute any suggestion that Mr.
Kitching's problems were psychological. Ultimately, Mr. Devlin did not get a neuropsychological report because he
believed there was no evidence of a brain injury or cognitive dysfunction.

47      On October 28, 2009, the parties filed with the court a Certificate of Readiness for Trial. This certificate indicated
that the trial would concern "Liability, Causation and Damages." A JDR was scheduled for March 11, 2010, and a two
week trial was scheduled for November 2010.

48      In the fall of 2009 Mr. Kitching's cash flow pressures continued to mount. He was between the cessation of his
insurer's payments and approval of funds from CPP. He told Mr. Devlin that he would be unable to pay the necessary
disbursements to have the expert reports prepared for the JDR. Mr. Devlin had been paying for the disbursements to
date and had written to Mr. Kitching asking for reimbursement, as required of Mr. Kitching under the Original CFA.
He wrote Mr. Kitching a couple of times for payment.

49      In or around November 2009, Mr. Devlin agreed to pay the disbursements in exchange for increasing his contingency
fee from twenty-five percent to thirty-five percent of whatever Mr. Kitching recovered. On November 5, 2009, Mr. Devlin
mailed an amended contingency fee agreement to Mr. Kitching (the "Amended CFA"). In an accompanying letter, Mr.
Devlin wrote "As agreed, this agreement is based on a contingency fee of 35% of any actual recovery, and our office will
be responsible for covering the disbursements incurred."

50      However, the Amended CFA changed a lot more than the contingency fee. Although not part of the oral agreement
between them to amend the CFA, and not explained in any way in the accompanying November 5, 2009, letter, the
Amended CFA also changed the following:

a. the hourly rate for all the work done on the file increased from $400 to $500, which Mr. Kitching would have to
pay Mr. Devlin before he could transfer the file to another lawyer;

b. if Mr. Devlin recommended a settlement that Mr. Kitching refused to accept, and the claim then settled for less
than what had been recommended, Mr. Devlin would be entitled to compensation on the basis of the settlement
recommended but refused by Mr. Kitching;

c. Mr. Devlin would now receive back thirty-five percent on all disbursements; and

d. Mr. Devlin would now receive five percent interest per annum on all disbursements paid by him.

51      Mr. Kitching signed and returned the Amended CFA.
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52      The parties disagree on whether Mr. Kitching was aware of all of the differences between the Original CFA and the
Amended CFA. Mr. Kitching testified that when he signed the new agreement, he believed that increased contingency
fee was the only amendment. Mr. Devlin testified that he "discussed the agreement in total" with Mr. Kitching. The
following exchange in cross examination is insightful as to Mr. Devlin's recollection of this discussion:

Q So, in fact, the new agreement changes it so that if you pay — to take into account the fact that you're paying
disbursements, in addition to an additional 10 percent on the main body, you're going to get 35 percent of
whatever you lay out as disbursements.

A That's the way it reads, that's right.

Q And that you intentionally put that in there.

A I believe so, yeah.

Q And did you bring that to the attention of Mr. —

A Kitching?

Q — Kitching?

A Well, I brought the whole agreement to his attention.

Q But you didn't mention that. Did you?

A Well, we went through the — he came to me. He couldn't pay the disbursements. We had discussions about
what we would change, we discussed this agreement in detail, and then I sent it to him. So did I discuss that
with him? My recollection is that I would have discussed that with him, yes, at the time.

Q You would have, or you did?

A I did.

Q You did.

A Yes.

Q When? When?

A When we had the discussion in November about changing the contingency agreement, because we were now
going to take full responsibility to pay all the disbursements for all of these additional experts that we needed.

53      I accept Mr. Kitching's evidence that Mr. Devlin did not draw Mr. Kitching's attention to the other differences
between the agreements. The November 5, 2009, cover letter only refers to the increased contingency fee, not to any of
the other significant amendments to the CFA, which is not insignificant on the question of whether Mr. Kitching was
informed of the changes to the CFA. Throughout his testimony, Mr. Devlin repeatedly used the phrase "I would have"
when discussing what he said or did during the course of the retainer because, understandably, he could not remember
all the specifics. This is understandable since Mr. Devlin, like most lawyers, works on many files concurrently and many
more over the years in practice. In his testimony on many items his recollection was informed by the notes he made
contemporaneously. I find it unlikely that he in this select situation recalls with greater specificity all that was said in
this particular discussion.
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54      Given Mr. Kitching's detailed and careful approach to the process Mr. Devlin was undertaking for him, however,
I also find that Mr. Kitching reviewed the Amended CFA before signing it and that he had opportunity to ask further
questions about anything within it he did not understand or did not like. Mr. Devlin never drew to Mr. Kitching's
attention all of the differences between the Original CFA and the Amended CFA.

F. The Road to the JDR

55      Mr. Kitching and Mr. Devlin disagree as to the rationale for attending the March 11, 2010, JDR. Mr. Kitching
testified that, due to his ongoing financial troubles, he and Mr. Devlin agreed to settle one or two heads of damages. Mr.
Kitching explained that they aimed to secure $30,000 to $40,000 to assist him with his day to day expenses. When asked
in cross examination as to how that plan would succeed when he would need to pay $25,000 to BMO pursuant to the
BMO Assignment, Mr. Kitching said "Maybe I hadn't thought that far ahead".

56      For his part, Mr. Devlin testified that the reason for going to the JDR was to settle the entire file if possible. Mr.
Devlin rejected the idea that they set out to settle only a couple heads of damages. He added that the only discussion
that he had with Mr. Kitching about an advance payment involved requesting an advance from the defendant under the
Insurance Act, RSA 2000, c I-3, which Mr. Verjee refused.

57      Mr. Devlin testified that since the medical reports from the treating physicians conflicted with each other, he did
not retain an occupational therapist to prepare a functional capacity evaluation ("FCE"), a housekeeping assessment, or
a future cost of care report. These reports, which will be discussed in detail later, address the extent of an injured person's
functional impairment and what medical expenses the person may require in the future. Additionally, Mr. Devlin did
not retain a vocational therapist to prepare a vocational residual capacity evaluation, which shows what income an
injured person can earn in a different job if he cannot return to the job he held prior to the accident. Mr. Devlin reasoned
that these reports would not be helpful at the JDR because they base their findings on the medical diagnoses, which he
believed were largely inconclusive in this case.

58      On December 21, 2009, Mr. Devlin requested a future loss of income and future cost of care economic assessment
from Ms. Kelly Rathje, an economist at Economica. Typically, an economist calculates these heads of damages using
the reports prepared by the occupational therapist and the vocational therapist. Because Mr. Devlin did not have any of
these reports, he instructed Ms. Rathje to assume that Mr. Kitching has not been able to work since the Accident and
will not be able to work in the future. He also provided Ms. Rathje with Mr. Kitching's financial information and his
medical expenses. This economic report was finished on February 18, 2010, (the "Economica Report") and appended to
the JDR brief that Mr. Devlin filed on behalf of Mr. Kitching (the "JDR Brief").

59      Even though the Economica Report was based on assumptions rather than underlying expert evidence, Mr. Devlin
testified that he planned to have all the necessary reports ready by trial in November 2010. On February 10, 2010, Mr.
Devlin wrote to an occupational therapist named Ms. Heather Chilton to request a FCE and future cost of care report by
the middle of June 2010. Mr. Devlin testified that he would then provide this report to Ms. Rathje, who would revise the
Economica Report. Once the revisions were complete, Mr. Devlin would provide all of the expert reports to the defence
by July 2010 in accordance with the Rules of Court. Mr. Devlin testified that if he was not able to get the reports together
in time, he would apply to the court for an adjournment or ask for an agreement from opposing counsel for an extension
or reduction of the necessary time requirements.

60      To bolster Mr. Kitching's medical evidence, Mr. Devlin arranged for Mr. Kitching to attend an IME with Dr. Ian
Clarke on March 1, 2010. After the IME, Dr. Clarke discussed his findings with Mr. Devlin in a phone conversation
that same day. Dr. Clarke agreed that Mr. Kitching suffered from CRPS in the right wrist and that it had spread to the
left wrist. However, the doctor felt that the CRPS had resolved in 2009. Dr. Clarke attributed any weakening of Mr.
Kitching's extremities to mere disuse. The doctor also stated that the hypersensitivity over almost the entire body did not
coincide with any physical cause. He indicated that the ongoing back pain was inconsistent with any known lesion or
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disease, other than perhaps a psychological consequence of CRPS. Dr. Clarke noted that Mr. Kitching was "extremely
obsessive about the condition of his body" and that he may be a hypochondriac.

61           In Mr. Devlin's opinion, Dr. Clarke's findings called into question the diagnosis of CRPS. Mr. Devlin also
understood from his conversation with Dr. Clarke that any latent psychological issues would not be attributable to
CRPS. Mr. Devlin indicated that he believed Dr. Clarke's examination to damage Mr. Kitching's case. No report was
prepared prior to the JDR and no report was provided to Mr. Kitching.

62      Ultimately, Mr. Devlin included in the JDR Brief medical reports prepared by Mr. Kitching's treating physicians,
which included Dr. Hildebrand, Dr. Choi, Dr. Hooper, and Dr. Shah. He also included reports by Mr. Volpi, the
physiotherapist.

63      According to Mr. Kitching, Mr. Devlin sent him an email on February 24, 2010, stating that he had sent the brief
to be filed by courier. He had attached a version of that same brief and Mr. Kitching replied indicating that he was not
pleased with the brief. Conversely, Mr. Devlin testified that he sent a draft version of the brief to Mr. Kitching before he
filed it. Mr. Kitching testified that Mr. Devlin phoned him the next day stating that he did not want to discuss the brief
and that "it better not be fucking grammatical errors". Mr. Kitching testified that Mr. Devlin "calmed down" when he
learned that Mr. Kitching's comments were legitimate. I accept Mr. Kitching's evidence on this exchange. It is the most
plausible in all the circumstances and the most consistent with other evidence of the patterns of interaction between then
and, until then, the patterns of limited involvement of Mr. Kitching.

64           Mr. Kitching and Mr. Devlin both agree that Mr. Devlin incorporated various comments, corrections, and
suggestions by Mr. Kitching, including in respect of quantum being claimed, into a revised JDR brief.

65      The JDR briefs were exchanged between counsel on February 25, 2010. The revised brief filed by Mr. Devlin on
behalf of Mr. Kitching requested relief for damages, future loss of income and other heads of damage in an amount
totaling over $1,000,000. The brief also indicated that relief was sought for future care expenses in an amount "to be
determined" and estimated that amount may be as high as an additional $1,000,000.

66      The JDR brief filed on behalf of the defence alleged that Mr. Kitching was at least fifty percent liable for causing
the Accident based on a statement by the independent witness Mr. Guss. The defence brief claimed that Mr. Kitching's
damages should be calculated at only $50,000, and indicated they would not consider any amount for future loss of
income or cost of future care.

67      Mr. Devlin testified that he met with Mr. Kitching on March 8, 2010, to prepare for the JDR. Referring to his notes
entitled "March 8 Kitching Office", Mr. Devlin stated that they discussed the claim, the accident and what to expect at
the JDR. Although Mr. Kitching did not dispute this meeting, he could not recall whether it occurred.

68      Prior to attending the JDR, Mr. Kitching testified that at no point in time did Mr. Kitching and Mr. Devlin agree
to a range of years that Mr. Kitching would limit his claim to for the purposes of settlement, nor had they discussed a
"lowest" settlement number range that would be acceptable.

G. The JDR

69      On March 11, 2010, Mr. Kitching, Ms. Guy and Mr. Devlin attended the JDR. Mr. Verjee appeared on behalf
of Ms. Wyatt along with her insurance adjuster. Justice Lutz presided. Following Justice Lutz' introductory remarks
and opening statements by both parties, Mr. Kitching and Ms. Guy went to a side room while Mr. Devlin discussed
settlement with Mr. Verjee.

70      A professional negligence trial that involves examining a lawyer's conduct at a settlement negotiation presents a
significant risk of disclosing communications that are subject to settlement privilege. Although Mr. Kitching waived his
privilege over solicitor client communications between he and Mr. Devlin by commencing this lawsuit (see for example
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Monco Holdings Ltd. v. B.A.T. Development Ltd., 2001 ABQB 133 (Alta. Q.B.) at para 7), he could not waive the
settlement privilege of Ms. Wyatt or her insurer, who were the counter-parties to the negotiation and who participated
in the privileged settlement communications. Settlement privilege applies to both parties involved in the negotiation and
cannot be waived unilaterally: 3058354 Nova Scotia Co. v. On*Site Equipment Ltd., 2011 ABCA 168 (Alta. C.A.), at
para 50.

71      Notwithstanding the parties' silence on this point, and without any formal request by either party to this trial to
override the settlement privilege, I am satisfied that in this case the privilege attached to the settlement communications
at the JDR must be set aside for purposes of this professional negligence proceeding. In Sable Offshore Energy Inc.
v. Ameron International Corp., 2013 SCC 37 (S.C.C.), the Supreme Court of Canada wrote at para 19 that settlement
privilege can be set aside where a party shows that, on the balance, "a competing public interest outweighs the public
interest in encouraging settlement". The Court added that an allegation of undue influence is a valid countervailing
interest. That is alleged here. I also find that Mr. Kitching's other allegations of solicitor negligence in the context of this
settlement meeting suffice to show that competing public interest that outweighs the reasons for settlement privilege. To
conclude otherwise in a case like this would result in there being a situation in which one party (the lawyer) may breach
the law without any risk of consequence, contrary to the rule of law. In this case the information about the settlement
communications between the parties to the Kitching and Wyatt law suit is necessary contextual narrative for a proper
understanding of the communications between the parties to this action.

72      The proper practice, however, would have been to notify Ms. Wyatt and her insurer to request their waiver of the
settlement privilege. If denied, then an application to the court on notice to the resisting counter-party(s) can be made,
at which time the competing interests can be weighed and the question determined. The importance of the public interest
that the settlement privilege is intended to accomplish dictates that the rights of persons like Ms. Wyatt and her insurer
should not be ignored. Holders of the privilege should have the opportunity to be heard when one of the negotiating
counter-parties wishes to no longer be bound by the privilege.

73      Mr. Kitching and Mr. Devlin describe different and contradictory versions of what transpired for the rest of the
JDR. Mr. Kitching's written submissions provide a helpful summary of his evidence, which I will reproduce at paras 80
to 90 of this judgment, with some additions.

74      According to Mr. Kitching, after a short time Mr. Devlin returned to the side room where Mr. Kitching and Ms.
Guy awaited. Mr. Kitching testified that Mr. Devlin explained that the defence was not willing to pay any more than
five years of income replacement for future wage loss. Mr. Kitching testified that Mr. Devlin went through a few of the
points of the JDR briefs and that Mr. Devlin said that Dr. Penney, Dr. Clarke and Dr. Hildebrand had all said the CRPS
diagnosis had changed, or was now a different diagnosis, and that without the CRPS diagnosis Mr. Kitching was not
totally disabled or able to be classified as disabled.

75      Mr. Kitching testified that Mr. Devlin also reported that the defence had a second statement from Mr. Guss, the
independent witness who was two cars behind Mr. Kitching in the Accident. Mr. Kitching understood the defence to be
relying on this statement to argue that Mr. Kitching should be fifty percent liable for the accident. Mr. Kitching believed
this second witness statement to contradict entirely the first statement made by Mr. Guss and to contradict entirely Mr.
Kitching's own recollection of events. Mr. Kitching said he voiced these concerns to Mr. Devlin, who then left to have
further discussions with defence counsel.

76      At this time no specific numbers were put forward by the defence and there was no discussion between Mr. Kitching
and Mr. Devlin regarding any numbers to propose to the defence.

77      After ten to fifteen minutes, Mr. Devlin returned to the room where Mr. Kitching and Ms. Guy awaited. Mr.
Kitching testified that Mr. Devlin inquired what the "lowest number" was that Mr. Kitching would be willing to accept.
Mr. Kitching testified that he found this question shocking as his belief was they were not at the JDR to settle the entire
claim. Mr. Kitching testified that at no point in time leading up to this moment had he and Mr. Devlin never discussed
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a "lowest number" that would be acceptable as settlement and that Mr. Devlin did not provide any guidance to Mr.
Kitching as to what an appropriate lowest number might be.

78          Mr. Kitching testified that he did not have a number in mind as he had "no idea" what his claim was worth
beyond the numbers which were included in the JDR brief. He requested help from Mr. Devlin in formulating a number
and testified that Mr. Devlin in turn just wanted to know what the lowest acceptable number would be. Mr. Kitching
stated that at this point in time Mr. Devlin began explaining the variety of reasons why Mr. Kitching would need to
reduce his potential claim, including the statement from Mr. Guss and potential issues surrounding proving or disproving
contributory negligence.

79      Mr. Kitching put forward a number of $500,000 to Mr. Devlin. No specific numbers were discussed by Mr. Kitching
and Mr. Devlin as to what would be appropriate for Mr. Kitching to consider for each of the heads of damages. Mr.
Kitching testified he felt "overwhelmed" by the request to come up with a number at that time. Mr. Devlin then left to
discuss that number with defence counsel.

80      Mr. Kitching testified that at one point Mr. Devlin indicated that the defence was referring to some surveillance
footage of Mr. Kitching. Mr. Kitching stated that he did not know of any surveillance and they agreed to disregard it.
The issue was not brought up again.

81      Mr. Kitching testified that Mr. Devlin returned after another fifteen minutes and was holding a defence IME report
from Dr. Kenneth Hashman (the "Hashman Report"). Some context is necessary here.

82      In January of 2010, Mr. Kitching attended for a psychiatric examination by Dr. Hashman. Dr. Hashman disputed
Dr. Penney's diagnosis of psychogenic rheumatism because Mr. Kitching did not present with any acute underlying
psychological distress. Dr. Hashman felt that the Accident precipitated an adjustment disorder with mixed anxiety and
depression. Dr. Hashman noticed that Mr. Kitching "overly focused on his physical symptoms, which is likely a reflection
of extensive medical interventions and ongoing litigation." Dr. Hashman's report was not given to Mr. Devlin in advance
of the JDR.

83      Returning to Mr. Kitching's recollection of the JDR, Mr. Kitching testified that Mr. Devlin placed the Hashman
Report on the table "quite firmly" and stated "We're screwed, this is a conversion disorder diagnosis." Mr. Kitching
testified that Mr. Devlin stated that the Hashman Report outlined that Mr. Kitching was transferring all of the stress in
Mr. Kitching's personal life and manifesting it as a pain and that the Hashman Report meant that Mr. Kitching's claims
of pain were false. Mr. Kitching testified that he asked to review the report with Mr. Devlin for the words "conversion
disorder" and did not find them. Mr. Kitching did not feel the report stated the things that Mr. Devlin said it did.

84      Mr. Kitching testified that he understood Mr. Devlin to be saying that the Hashman Report was a "damning" piece
of evidence and advocating that the claim needed to be settled that day because the Hashman Report would ruin the value
of Mr. Kitching's claim. Mr. Kitching stated he did not believe that to be true, that Mr. Devlin again identified what he
believed the weaknesses of Mr. Kitching's claim to be and that they should accept the defence's latest offer of $350,000.

85      Mr. Kitching testified that in this discussion Mr. Devlin stated that the statement of Mr. Guss would increase Mr.
Kitching's risk at trial due to liability, that Mr. Devlin stated that if Mr. Kitching went to trial he did not think he could
achieve a higher amount and that Mr. Kitching would have to pay double the defence's legal costs under the Rules of
Court if he did not accept this offer and get a better result.

86      Mr. Kitching testified that Mr. Devlin then brought up the subject of the Amended CFA and offered to reduce
his cut from thirty-five percent to twenty-five percent as an incentive to settle stating that this would reduce the amount
Mr. Kitching would pay to Mr. Devlin from approximately $100,000 to $85,000.

87      Mr. Kitching testified that he informed Mr. Devlin he did not want to settle the case that day or in its entirety. Mr.
Kitching said that this upset Mr. Devlin very much and that Mr. Devlin informed Mr. Kitching that he could not get a
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better settlement. Mr. Kitching testified that Mr. Devlin stated that if Mr. Kitching did not accept the settlement then
Mr. Devlin would not continue with the claim, Mr. Kitching would have to pay Mr. Devlin out and that Mr. Kitching
would have to continue on with another lawyer.

88      Mr. Kitching stated that his understanding from that was that if he wanted to continue with another lawyer, he
would first have to pay Mr. Devlin $80,000 to $100,000. He testified he felt "stuck in a hard place" with "no options at
that point", that he was being "forced to accept this" and that he had "no choice."

89      Mr. Kitching testified that he told Mr. Devlin that he wished to ask Mr. Verjee where the Hashman Report states
that he had a conversion disorder. Mr. Kitching and Mr. Devlin returned to the main room to speak to Mr. Verjee.
Mr. Kitching testified that Mr. Verjee stated that for the sake of settlement he would "set aside" the Hashman Report
and that they were not willing to pay more than five years' lost income. Mr. Kitching testified that Mr. Verjee again
reiterated the position of the defence regarding contributory negligence and once again referred to the statement of Mr.
Guss. Mr. Verjee then made the offer of $350,000 (the "Settlement Offer") to Mr. Kitching, and Justice Lutz explained
to Mr. Kitching that he could choose to accept it, but that if he did not accept it they could proceed to trial.

90      Mr. Kitching testified that they took a lunch break so that he might think the offer over and discuss the matter
with Ms. Guy. Mr. Kitching stated that during this break he and Mr. Devlin did not discuss what proceeding to trial
might look like and that he believed he did not have the option to proceed to trial as his understanding was that unless
he could pay Mr. Devlin out in his fees entirely for all services performed, and then get another lawyer, he only had one
option: to accept the Settlement Offer.

91      I will now summarize Mr. Devlin's recollection of the JDR. Mr. Devlin testified that during the defence opening
statement at the JDR Mr. Verjee first referred to the Hashman Report. Mr. Devlin told Mr. Verjee that he had not
seen the Hashman Report. Mr. Verjee then indicated that the Hashman Report concludes that Mr. Kitching had no
psychiatric injury from the Accident and that he had at best an adjustment disorder.

92      Mr. Devlin testified that at a break he took the Hashman Report into the room where Mr. Kitching and Ms. Guy
awaited. He denied throwing the report down on the table and he denied any conversation of a conversion disorder arose.
He agreed that the Hashman Report stated that Mr. Kitching did not have a psychiatric injury, but only an adjustment
disorder. Mr. Devlin testified that he told Mr. Kitching that they could still proceed with the JDR on the basis that he
was suffering from CRPS or that they could stop at that moment. Mr. Devlin testified that Mr. Kitching decided to
continue with the JDR.

93      During cross-examination, Mr. Devlin testified that he had a "pretty good idea" what conversion disorder was at
the time of the JDR. He described it as psychological trauma that results in a physical reaction. He used the example of
a person going blind from watching a vehicle run over a pedestrian. Mr. Devlin testified that if Mr. Kitching suffered a
conversion disorder from the Accident, then he would still have a compensable injury.

94      Mr. Devlin claimed that he then returned to the negotiation room by himself to negotiate with the defence. Mr.
Verjee started by offering $160,000 plus $5,000 for the consortium claim. Mr. Devlin explained that he did not take this
offer back to Mr. Kitching because "it was unacceptable." After more negotiations, the defence increased their offer
to $230,000. This was based, in part, on the defence paying loss of future income for four years, less CPP. Mr. Devlin
then discussed this offer with Mr. Kitching, who was not pleased with the offer. Mr. Devlin testified that he "didn't
blame [Mr. Kitching]. I didn't think it was acceptable." Mr. Devlin then returned to the negotiating room to increase
the defence offer.

95      Mr. Devlin testified that as the negotiations progressed, he would discuss the negative aspects of Mr. Kitching's
case with him. Specifically, Mr. Devlin raised the issue of the lack of radiological evidence supporting Mr. Kitching's
diagnosis of CRPS, how Mr. Kitching would spend three to four hours a day playing video games and how some of his
"bizarre" medical complaints may harm his credibility at trial. However, Mr. Devlin testified that he would also remind
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Mr. Kitching of the positive aspects of his case, such as how his insurers classified him as totally disabled and how he
could work hard and support his family until the Accident.

96      Mr. Devlin also testified that Mr. Verjee would make veiled references to surveillance throughout the JDR. Mr.
Devlin testified that he told Mr. Verjee he would not pay any attention to that unless Mr. Verjee intended to disclose the
surveillance. Mr. Devlin then asked Mr. Kitching if he was aware of any surveillance and if he was did he do anything
of concern that may have been captured on surveillance. Mr. Kitching responded in the negative and they decided to
disregard the defence's references to surveillance for the purpose of the JDR.

97      Mr. Devlin testified that after more negotiations the defence had raised their offer to $325,000. This increase was, in
part, based on the defence paying loss of future income for five years, minus a deduction for CPP. When discussing this
with the clients, Mr. Devlin heard Ms. Guy telling Mr. Kitching to accept the offer. Mr. Devlin stated that "it got a bit
heated between them, not between me." Mr. Devlin testified that Mr. Kitching said he wanted to try and get $400,000.
Mr. Devlin returned to the negotiating room and got the defence to come up to the Settlement Offer of $350,000 all
inclusive.

98      Mr. Devlin then discussed the Settlement Offer with Mr. Kitching. He testified that he did not threaten to quit as
counsel if Mr. Kitching did not take the Settlement Offer. He told the Court that he has never forced a client to settle
in his thirty-five years of practice. He also denied stating that Mr. Kitching could not get more than $350,000 at trial.
Mr. Devlin testified that he offered to drop his contingency cut from thirty-five percent to twenty-five percent to get Mr.
Kitching closer to the effect of settling at $400,000. He indicated that Mr. Kitching was agreeable to that.

99      Mr. Devlin then testified that Mr. Kitching wanted to talk with defence counsel directly. Mr. Devlin advised him
against this. Nevertheless, they returned to the negotiating room, where Mr. Kitching stated that the Hashman Report
said that there was nothing psychologically wrong with him and that he wanted more money. Mr. Devlin testified that
Mr. Verjee offered to set aside the Hashman Report for the purpose of the JDR and that the defence was willing to
compensate Mr. Kitching's loss of future income for five years, less CPP. He also advised Mr. Kitching that if he did not
accept the offer, the defence would make a formal offer to settle for $350,000 or a different number.

100      Mr. Devlin testified that after the lunch break Mr. Kitching told him that they wished to accept the Settlement
Offer. Mr. Devlin added that Mr. Kitching was "happy" with the number.

101          The Plaintiff's written submissions provide a helpful table of the amounts claimed in the JDR Brief for Mr.
Kitching, along with the amounts attributed in settlement based on Mr. Devlin's testimony. That table is reproduced
below with two caveats. First, the JRD Brief listed Mr. Kitching's future cost of care as "To Be Determined". The figure
in the table is from the Economica Report. Additionally, the JDR Brief claimed $111,000 for past loss of income, but
this amount was reduced by $104,000 to account for Mr. Kitching's disability benefits received.

HEADS OF DAMAGE AMOUNT CLAIMED
IN JDR BRIEF

AMOUNT ATTRIBUTED
IN SETTLEMENT

General Damages $150,000 $100,000
Prejudgment Interest on General
Damages

$11,650 Not stated

Past Loss of Income $7,000 $7,000
Future Loss of Income $750,000 to $1,100,000 $151,000
Loss of Housekeeping $30,000 $10,000
Future Cost of Care $1,088,579 $42,000
Specials $8,000 $8,000
Loss of Consortium $40,000 $7,500
Taxed Costs and Disbursements $17,129.88 $17,000
TOTAL: $2,102,358.88 to $2,452,358.88 $350,000
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102      Mr. Devlin testified as to why he felt the Settlement Offer was acceptable. He also testified that, based on the
information he had, he could not give Mr. Kitching a range of what he could expect to obtain at trial. I will comment
further on these points below.

103      Additionally, Mr. Devlin testified that he did not perceive any disconnect between himself and Mr. Kitching in
terms of disagreements or arguments. He said that he did not harbour any private concerns about inadequate preparation
for the JDR.

H. Post-JDR Events

104        On March 16, 2010, Mr. Kitching sent an email to Mr. Devlin explaining that he was not satisfied with Mr.
Devlin's representation at the JDR (the "Settlement Complaint"). He outlined seven items, as follows:

Item #1: Mr. Devlin did not raise the fact that Ms. Wyatt had been charged under the Traffic Safety Act, which
"would make a big difference as to liability."

Item #2: Mr. Devlin did not argue against the witness statement from Mr. Guss, which was misleading and contained
false assertions. The defence fabricated this statement or, in the alternative, if it does exist it contradicts Mr. Guss'
first statement provided on the day of the Accident.

Item #3: Mr. Devlin chose to ignore paperwork from Mr. Kitching's insurers that indicated that Mr. Kitching was
disabled.

Item #4: Mr. Devlin must have received the Hashman Report prior to the JDR and failed to bring this to Mr.
Kitching's attention.

Item #5: Mr. Verjee lied when he said that the Hashman Report concluded Mr. Kitching had a conversion disorder.
Mr. Devlin did not question this falsity.

Item #6: Mr. Devlin cross-examined Ms. Guy about Mr. Kitching using the computer for four to five hours a day.
Mr. Kitching stated that he uses a speech recognition program to dictate emails. Therefore, this fact would not
hurt him at trial.

Item #7: Mr. Devlin characterized Dr. Clarke's report "with a negative spin" and did not give Mr. Kitching a copy
of it. Mr. Kitching added that Dr. Shah's report would suffice to prove that Mr. Kitching suffers from CRPS.

105      Mr. Kitching then requested that Mr. Devlin review these seven items with Mr. Verjee and convince the defence
to increase the compensation from $350,000 to between $450,000 and $500,000. Mr. Kitching added that if the defence
did not agree, then he would proceed to trial.

106      In cross-examination, Mr. Kitching was asked why he did not mention in his list that Mr. Devlin pressured him
to accept the Settlement Offer. Mr. Kitching's answer was that he was trying to convince Mr. Devlin to carry on with
the file. He also stated that when writing that email, he asked himself what were the most important things to have Mr.
Devlin consider.

107      At 1:44 p.m. on March 19, Mr. Kitching sent Mr. Devlin another email entitled "I think this explains why I don't
feel bound by agreement at jdr". In the email, Mr. Kitching listed information about several legal concepts, including
duress, undue influence, unconscionable bargain, misrepresentation, and mistake.

108      Mr. Devlin responded by email to the Settlement Complaint at 2:39 p.m. on March 19. He stated in the email
that during the JDR he repeatedly advised Mr. Kitching that he did not have to accept the Settlement Offer. Mr. Devlin
provided responses to each item raised by Mr. Kitching:
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Items #1 and #2: Contributory negligence was not an issue at the JDR and the defence was not seeking any deduction
for it.

Item #3: Mr. Devlin obtained the paperwork from Mr. Kitching's insurers and forwarded them to Mr. Verjee. Mr.
Kitching's classification of disabled by his insurers was referred to in the JDR brief and was one of his strongest
arguments at the JDR.

Items #4 and #5: Mr. Devlin had not received the Hashman Report in advance of the JDR, and Mr. Verjee did not
lie about its contents. The Hashman Report stated that Mr. Kitching did not suffer from any psychological illness
as a result of the Accident and if he did this would constitute a compensable injury. Mr. Verjee ultimately did not
rely on the Hashman Report and considered Mr. Kitching as completely disabled for five years.

Item #6: Mr. Devlin only asked the questions about Mr. Kitching's computer use to make sure he was not missing
anything.

Item #7: Mr. Devlin did not have a report from Dr. Clarke and Dr. Clarke concluded that Mr. Kitching no longer
had CRPS. This conclusion was consistent with Dr. Penney and Dr. Hildebrand and inconsistent with Dr. Shah.
Dr. Clarke's conclusion "created a discrepancy in our own experts on this issue if we proceeded to trial."

109      Mr. Devlin concluded his reply by stating that Mr. Kitching was bound by the Settlement. Mr. Devlin considered
reneging on the Settlement as unethical and wrote that Mr. Kitching would need to find a new lawyer if he chose that path.

110          On March 17, 2010, Mr. Devlin wrote a memo to his file that summarizes what transpired at the JDR. The
memorandum is consistent with Mr. Devlin's testimony and includes the following text:

Mr. Kitching had numerous opportunities to consider his position and I had advised him on several occasions that
he was not bound to do anything at this time and could walk away at any time he wished. I also indicated to him that
if he was not comfortable with making the decision that day that we could call the matter off and simply proceed
on to trial.

I indicated to him the risks of trial and the fact that he could get more at trial if he was successful, but that there
were also numerous downsides, including the risk of costs against him.

This discussion was lengthy and repeated many times and I was convinced that Mr. Kitching knew exactly what the
situation was and decided that he would make a decision which was informed and reasonable.

The judge agreed with the decision and felt that the amounts were a very reasonable and fair settlement. The matter
was concluded on that basis.

111      This memo said nothing of the adverse oral report from Dr. Clarke, or indeed any of the specific risks factoring
into what he said was his advice to Mr. Kitching at the JDR. However, with uncanny prescience, it addresses the essence
of Mr. Kitching's current complaint, which Mr. Devlin heard at the very earliest, and fairly obliquely, in the March 19
email from Mr. Kitching.

112      Mr. Devlin testified that he did not write the March 17 memorandum in response to the Settlement Complaint.
He relies on the fact that the Settlement Complaint was emailed to him on March 18. However, the email heading for the
Settlement Complaint reads "This is the email attachment from Tuesday, just pasted it right onto email to avoid opening
problems". Therefore, Mr. Devlin may have received the Settlement Complaint by email on March 16. The March 16
email was not presented at trial.

113      On March 19, 2010, Mr. Verjee gave Mr. Devlin a settlement cheque in the amount of $350,000, to be deposited
in Mr. Devlin's trust account. On March 25, 2010, Mr. Kitching and Ms. Guy attended to Mr. Devlin's office to sign
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the settlement documents accepting the Settlement Offer. On March 29, 2010, Mr. Devlin rendered his final statement
of account. The following table reflects the assignments paid out of the settlement funds.

ASSIGNMENT AMOUNT
Mr. Devlin's Account (25 percent contingency, other charges, and disbursements
including tax).

$99,321.77

Cruciate Group — Assignment $4,969.00
BMO Assignment $27,321.77
Dr. Clarke's IME Fee $2,680.00
Chronic Pain Centre $42.25
Mr. Kitching $215,065.98

I. Factual Findings Concerning the JDR

114      There is some common ground between Mr. Kitching and Mr. Devlin's evidence as to what transpired at the
JDR. Specifically, both agree that:

a. The JDR took place on March 11, 2010, with Justice Lutz facilitating, among Mr. Kitching, Mr. Devlin, Ms.
Guy, Mr. Verjee, and the insurance adjuster.

b. The parties broke off into separate rooms after introductory remarks and the negotiation process involved Mr.
Devlin shuttling back and forth between the two groups.

c. Mr. Devlin reviewed the Hashman Report and discussed its conclusions with Mr. Kitching.

d. Mr. Devlin was not able to give Mr. Kitching a specific range as to what he could expect to obtain at trial.

e. The defence made veiled references to surveillance of Mr. Kitching and that Mr. Devlin and Mr. Kitching agreed
to disregard it.

f. The parties had significant differences as to quantum.

g. When an impasse had been reached, Mr. Kitching addressed Mr. Verjee and the insurance adjuster directly, in
the presence of Justice Lutz. The groups then broke off again.

h. Mr. Verjee advised that he was willing to consider Mr. Kitching as completely disabled for five years following
the JDR.

i. Mr. Verjee advised that he was prepared to offer $350,000 all-inclusive to settle the claim and that if Mr. Kitching
was not satisfied with that, he did not have to take the offer and they could proceed to trial.

j. At various times throughout the process Mr. Devlin and Mr. Kitching spoke with one another and Mr. Devlin
gave advice to Mr. Kitching and Mr. Kitching provided Mr. Devlin with instructions.

k. Mr. Devlin offered to and did reduce his contingency fee from thirty-five percent to twenty-five percent.

l. Mr. Kitching reflected with Ms. Guy over a lunch break on whether to accept the Settlement Offer.

m. Mr. Kitching accepted the Settlement Offer.

115      As mentioned above, there are several key facts over which Mr. Kitching and Mr. Devlin disagree. Assessment of
their respective credibility, therefore, becomes significant. In determining a witness' credibility, a trier of fact may take
into account the witness' demeanour, appearance of sincerity, strength of memory, ability to describe events clearly and
whether the witness has a stake in the outcome of the litigation: C. (K.) v. College of Physical Therapists (Alberta),
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1999 ABCA 253 (Alta. C.A.) at paras 75-76. Credibility is determined less by a witness' demeanor and more by gauging
such things as the internal consistency of their testimony, its consistency with other evidence, its consistency with out of
court statements or conduct of the witness, its reliability and its plausibility in the context of the overall circumstances:
D'Amico v. Wiemken, 2010 ABQB 785 (Alta. Q.B.) at para 62.

116      The first disagreement is whether Mr. Kitching and Mr. Devlin agreed to attend the JDR to settle one or two
heads of damage, or to attempt to settle the entire file. I find that the parties did not agree that they would not settle
anything more than a few items. First, the JDR Brief, with which Mr. Kitching concurred, said nothing about partial
resolution, even in the alternative. Although this does not necessarily mean the strategy did not include settling only
a few items, if that were the objective it is likely that the JDR Brief would have been differently structured. Second,
Mr. Kitching's version of his discussion with Mr. Devlin about the content of the JDR Brief said nothing about the
objective being to not settle more than a few items. Had that been the objective, it would have been a significant part
of a memorable discussion about the content of the draft since (i) it is quite unusual, and (ii) the matter of which select
items lent themselves to severing and resolving would have taken some time. Third, typically JDRs proceed once all
sides desire to and have authority to settle entirely. JDRs are no small undertaking and the expense not incurred lightly.
That does not mean no one ever goes through a JDR for other reasons, intending not to settle, but it is frowned upon
by a resource-strapped court. I find Mr. Devlin would not have proceeded had Mr. Kitching instructed him to pursue
resolution only of select heads of damages; he would not have agreed to any such approach. Fourth, Mr. Kitching's dire
financial circumstances motivated him to seek total settlement sooner rather than later. In any event, even if they had
agreed going in to not settle more than a few items, that strategy was overtaken a number of times by Mr. Kitching's
decision to carry on in discussions of settling the entire case.

117      The second disagreement surrounds what occurred with the Hashman Report. I find that both Mr. Devlin and
Mr. Kitching were aware that Mr. Kitching had attended to be examined by Dr. Hashman, so they both knew of the
possibility of evidence in the future coming from Dr. Hashman. The Hashman Report is dated February 24, 2010. The
Defence JDR Brief is dated February 25, 2010 and states:

... the Defendant requested that Mr. Kitching attend an Independent Psychiatric Assessment with Dr. Hashman.
While the report has not been provided it is anticipated that it will be available in advance of the JDR.

I find that Mr. Verjee received the Hashman Report after filing his JDR Brief. I find that Mr. Verjee had opportunity
to forward the Hashman Report prior to the JDR and also to inform Mr. Devlin of its receipt prior to the JDR, but
did neither. I find that Mr. Devlin was not aware of the contents of the Hashman Report until Mr. Verjee tabled it at
the JDR. I find that Mr. Kitching was given opportunity to call off the JDR, or continue, after the Hashman Report
was tabled at the JDR. He chose to continue. I find Mr. Devlin regarded it as not helpful to Mr. Kitching's case and
that he said as much in the private caucuses with Mr. Kitching and Ms. Guy. However, I do not find that Mr. Devlin
erroneously believed the Hashman Report to diagnose Mr. Kitching with a conversion disorder. I also do not find that
Mr. Devlin said to Mr. Kitching "we're screwed" after reading the Hashman Report. I find that Mr. Kitching was able
to read the Hashman Report at the JDR and was given opportunity to speak directly with Mr. Verjee about its contents.

118      The third disagreement is whether Mr. Devlin threatened to quit as Mr. Kitching's lawyer if he did not accept
the defence's offer of $350,000. Under para 11 of the Amended CFA, Mr. Kitching would have been required to pay
Mr. Devlin out only if Mr. Kitching decided to assign the agreement. Clause 13 addresses the scenario where the lawyer
decides to terminate the agreement and it does not require the client to pay the lawyer out. Mr. Devlin knew that quitting
would not have entitled him to a buyout. I find that Mr. Devlin said to Mr. Kitching, among other things, that it would
be hard to do much better at trial than $350,000 and, by demeanor if not actual words, he intimated that Mr. Kitching
may need to get someone else if he carried it on to trial. I accept that Mr. Kitching may have associated that with an
obligation to come up with tens of thousands of dollars he did not have, but if he did make that association it was not
justified based on the terms of his Amended CFA.
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119      The fourth disagreement is whether the defence maintained contributory negligence throughout the negotiation
of the JDR. I find that it did, right up until the final exchanges of all-inclusive offers. At that point the defence believed
contributory negligence posed one of Mr. Kitching's trial risks. I so find not from any conclusion that one of the witnesses
was more credible than the other on the point, but because it is the far more probable stance of almost any such defendant
in the circumstances. Those circumstances include, for example, first, the defence possessing another witness statement
from someone independent that was believed to be adverse to Mr. Kitching on contributory negligence and, second, it
is more consistent with the other approaches of Mr. Verjee in this settlement context.

120      The fifth disagreement is whether Mr. Devlin told Mr. Kitching he could not win more than $350,000 at trial.
As I indicated earlier, I find that that Mr. Devlin said to Mr. Kitching that it would be hard to do any better at trial
than $350,000.

121      The sixth disagreement is whether Mr. Devlin argued that Mr. Kitching ought to be considered as completely
disabled because his insurers had considered him as such. On this point I accept Mr. Devlin's evidence, that he did so and,
further, it was a point Mr. Devlin returned to in his separate discussions with Mr. Kitching as operating in his favour.

IV Principles of Lawyers' Professional Responsibilities

A. Lawyer-Client Relationship

122      Lawyers occupy an important role in society by, among other things, helping adversaries resolve disputes civilly.
They advocate for clients who face criminal charges, seek compensation for debilitating injuries, or struggle to preserve
a relationship with their children. The quality of a lawyer's work can affect a client for the remainder of their life. The
public deserves a legal profession that conducts itself with a high degree of integrity, honour and skill.

123      Professional liability of lawyers to their clients may arise in contract, tort, equity, or under statute. Additionally,
law society codes of conduct regulate a lawyer's conduct. The many ways a lawyer may be held liable reflect the high
obligations they have to their client, to the Court, and to society at large.

124      However, lawyers are not held to a standard of perfection. They, like anyone, are fallible. They make difficult
judgment calls, often without the benefit of all relevant information and certainly without the benefit of hindsight. The
oft-cited passage of Millican v. Tiffin Holdings Ltd. (1965), 49 D.L.R. (2d) 216 (Alta. T.D.), rev'd, (1965), 53 D.L.R. (2d)
674 (Alta. C.A.), aff'd [1967] S.C.R. 183 (S.C.C.), captures the standard to which lawyers are held:

Lawyers are bound to exercise a reasonable degree of care, skill and knowledge in all legal business they undertake.
Their liability arises out of a contract. The standard of care and skill which can be demanded from a lawyer is that
of a reasonably competent and diligent solicitor. It is not enough to prove that the lawyer has made an error of
judgment or shown ignorance of some particular part of the law; it must be shown that the error or ignorance was
such that an ordinarily competent lawyer would not have made or shown it.

It is extremely difficult to define the exact limits by which the skill and diligence which a lawyer undertakes to furnish
in the conduct of a case is bounded, or to trace precisely the dividing line between the reasonable skill and diligence
which appears to satisfy his undertaking. It is a question of degree, and there is a borderland within which it is
difficult to say whether a breach of duty has or has not been committed...

The obligations of a lawyer are, I think, the following: (1) To be skilful and careful; (2) To advise his client on all
matters relevant to his retainer, so far as may be reasonably necessary; (3) To protect the interests of his client; (4)
To carry out his instructions by all proper means; (5) To consult with his client on all questions of doubt which do
not fall within the express or implied discretion left to him; (6) To keep his client informed to such an extent as may
be reasonably necessary, according to the same criteria.
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125      Adeshina at para 106 describes the dynamics of the lawyer-client relationship in circumstances similar to this case.
After reasonable and competent research and diligence, the lawyer should present the client with his or her available
options. The client, and not the lawyer, makes the ultimate decisions as to which option to pursue. This is because the
client knows his or her individual needs and is in the best position to assess his or her interests and select the appropriate
course of conduct. The client may place whatever weight he or she wants on the various considerations. In other words,
the lawyer advises and the client instructs.

B. Standard of Care Expected under the Retainer

126      A lawyer's duty under his retainer is to exercise the care, skill and knowledge that a reasonably competent and
diligent lawyer would in similar circumstances: Adeshina at para 108, citing Central & Eastern Trust Co. v. Rafuse, [1986]
2 S.C.R. 147 (S.C.C.), Spence v. Bell (1982), 39 A.R. 239 (Alta. C.A.).

127      In a professional malpractice suit, the plaintiff must demonstrate that a lawyer's failure was not merely an error
of judgment, but constituted actionable negligence: Adeshina at para 159. This distinction was explained in Folland v.
Reardon (2005), 74 O.R. (3d) 688 (Ont. C.A.) at para 44:

In accepting the reasonably competent lawyer standard, I do not detract from the often repeated caution against
characterizing errors in judgment as negligence. Lawyers make many decisions in the course of a lawsuit. Those
decisions require the exercise of judgment. Inevitably, some of those decisions, when reviewed with the benefit of
hindsight, will be seen as unwise. The reasonable lawyer standard does not call for an assessment of the sagacity of
the decision made by the lawyer. The standard demands that the lawyer bring to the exercise of his or her judgment
the effort, knowledge and insight of a reasonably competent lawyer. If the lawyer has met that standard, his or her
duty to the client is discharged, even if the decision proves to be disastrous.

128      Lawyers have specific obligations when advising clients whether to accept a settlement. The Alberta Court of
Appeal held in Webb v. Birkett, 2011 ABCA 13 (Alta. C.A.), at paras 54-56, that a lawyer must obtain "sufficient reliable
information" in order to advise the client, when in the family law context. If that information is not complete, the lawyer
must advise his or her client that they may be accepting less or paying more than what would be required according
to law. To the extent possible, the lawyer should provide the client with an assessment of the value of what might be
lost or paid above what was necessary on the basis of the information then available. The lawyer should also discuss
with the client the reasonableness of the proposed settlement and the pros and cons of that settlement in comparison
to other available options.

C. Codes of Professional Conduct

129      The Law Society of Alberta's Code of Conduct governs the conduct of lawyers within this province. The Code
of Conduct provides guidance as to how lawyers should resolve ethical dilemmas, run their practice and manage their
relationships with clients, the lawyers and the Court. As stated by Adeshina at para 117, determining whether a lawyer
has contravened the profession's Code of Conduct and is civilly liable remain distinct inquiries. Conformity or non-
conformity with an ethical rule may be a factor in determining whether a lawyer is negligent, but it is not determinative.

V Expert Opinion Evidence

130      In Tran v. Kerr, 2014 ABCA 350 (Alta. C.A.), the Alberta Court of Appeal explained at paras 21 to 23 when
expert opinion evidence is necessary in a professional malpractice action. The Court held that since all judges were once
lawyers, a trial judge may take judicial notice of the standard of care in cases where the court as an institution could
make a finding of the standard of care. It follows that a trial judge may not take judicial notice of the standard of care
when the issue concerns a specialized practice area or is highly technical in nature.
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131      This case concerns the conduct of a personal injury lawyer, in the specific context of a JDR process. Both Mr.
Kitching and Mr. Devlin called expert opinion evidence as to whether Mr. Devlin fell below the standard of care expected
of a reasonably prudent personal injury lawyer in those circumstances.

132      Mr. Kitching called Mr. Helmut Berndt. Mr. Berndt was called to the Alberta bar in 1979 and has practiced
exclusively personal injury litigation since 1991. In his report dated July 29, 2014, Mr. Berndt concluded that Mr. Devlin
fell short of the standard of care while handling Mr. Kitching's injury claim.

133      Mr. Devlin called Mr. Greg Rodin, QC. Mr. Rodin was called to Manitoba Bar in 1979, and has practiced almost
exclusively in the realm of personal injury since 1983. He was called to the Alberta Bar in 1995 and founded Rodin Law
Firm in 1997. Mr. Rodin filed two reports with the Court, dated December 20 and 23, 2014. In both of these reports Mr.
Rodin concludes that Mr. Devlin's conduct was consistent with the standard of care.

134      At trial, Mr. Kitching objected to Mr. Rodin's qualification as an expert witness, as well as his evidence. Because
notice of his objection was not made in accordance with rule 5.36 of the Rules of Court, Mr. Kitching proposed that
the Court hear Mr. Rodin's evidence subject to later ruling on the objection. Mr. Kitching would then particularize the
objection in his closing argument and I would rule on its admissibility after the fact.

135           In his closing argument, Mr. Kitching submits that Mr. Rodin's evidence should be found inadmissible, or
alternatively given little weight, because it is not impartial, independent, and free from bias. Specifically, this is because
Mr. Rodin:

a. prepared his report with direct input from Mr. Devlin;

b. became an advocate for Mr. Devlin;

c. wrote his expert report to read like legal arguments for Mr. Devlin;

d. made statements beyond his area of expertise;

e. made findings of fact or credibility that are for the trial judge to make; and

f. improperly quotes discovery transcripts from this proceeding.

136           Mr. Devlin denies these allegations. He says that Mr. Rodin's opinion evidence was impartial, within his
qualifications and admissible.

137          These issues are best organized under the following headings: impartiality, independence, and freedom from
bias; evidence given beyond the qualification; and use of discovery transcripts. These three headings will be addressed
separately.

A. Impartiality, Independence, and Freedom from Bias

138      In its decision in White Burgess Langille Inman v. Abbott and Haliburton Co., 2015 SCC 23 (S.C.C.), the Supreme
Court of Canada reaffirmed that expert witnesses have a duty to provide the court with fair, objective and impartial
opinion evidence. If they do not, the evidence is inadmissible. The Court held at para 32 that "The acid test is whether
the expert's opinion would not change regardless of which party retained him or her." It added at paras 33 and 34 that
an expert's duty of impartiality, independence and freedom from bias goes to both admissibility of the opinion and its
weight.

139      White Burgess established that a trial judge must assess an expert's impartiality, independence and freedom from
bias at two stages. The first stage is at the "threshold inquiry", which assesses whether the proposed expert's evidence
is admissible by satisfying the four requirements of R. v. Mohan, [1994] 2 S.C.R. 9 (S.C.C.) (those being, relevance,

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036178652&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036178652&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994396499&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Kitching v. Devlin, 2016 ABQB 212, 2016 CarswellAlta 689

2016 ABQB 212, 2016 CarswellAlta 689, [2016] A.W.L.D. 1897, [2016] A.W.L.D. 1918...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 27

necessity, absence of an exclusionary rule and a properly qualified expert). Issues relating to impartiality, independence
and freedom from bias form part of the "properly qualified expert" requirement within the first stage: White Burgess
at para 53.

140      The burden is on the party opposing admission of the evidence to demonstrate that there is a realistic concern
that the expert cannot discharge his duty to the court: White Burgess at para 48. This threshold is high. The Court wrote
at para 49 that "[a]nything less than clear unwillingness or inability" to offer an impartial opinion should not lead to
exclusion".

141           At the second discretionary gatekeeping step, the trial judge must balance the potential risks and benefits
of admitting the expert evidence. At this stage, concerns about the proposed expert's independence, impartiality and
freedom from bias play a role in weighing the overall considerations in admitting the evidence: White Burgess at para 54.

i. Mr. Rodin prepared his report with direct input from Mr. Devlin

142      In his first report, Mr. Rodin wrote that on March 20, 2013, he met with Mr. Devlin "to review all aspects of the
subject retainer." Mr. Rodin then relies on statements made by Mr. Devlin in this meeting to form his opinion, which
includes Mr. Devlin's concerns about whether Mr. Kitching would present as a credible witness at trial. Mr. Kitching
argues that Mr. Rodin's report is one sided because Mr. Rodin did not also meet with Mr. Kitching.

143      In support of his argument, Mr. Kitching cites Carmen Alfano Family Trust v. Piersanti, 2012 ONCA 297 (Ont.
C.A.). In that case, the defendant Christian Piersanti retained Mr. Anson-Cartwright to prepare an expert report with
respect to the issue of forensic accounting and to the plaintiff's damages claim. At trial a dispute arose as to whether Mr.
Anson-Cartwright's report was impartial. In a voir dire the trial judge examined a series of emails between Mr. Piersanti
and Mr. Anson-Cartwright that related to the preparation of the report. The emails revealed that Mr. Anson-Cartwright
was attempting to craft his report to achieve Mr. Piersanti's objectives in the litigation. Mr. Anson-Cartwright also
forwarded drafts of his report to Mr. Piersanti for his review, revision and approval. The trial judge ruled that the report
was inadmissible for lack of independence, which the Court of Appeal upheld. At para 108, the Court of Appeal held
that an expert opinion must result from the expert's independent analysis and conclusion, and cannot simply parrot the
position of the retaining client.

144      In reply, Mr. Devlin states that it was prudent for Mr. Rodin to meet with Mr. Devlin so that Mr. Rodin could
appreciate what concerns Mr. Devlin had developed about Mr. Kitching's credibility. The defence notes that Mr. Berndt
did not speak with Mr. Devlin in formulating his expert opinion and that a reality of litigation is that opposing parties
do not make themselves available for interview by an opposing expert. Mr. Devlin states that there are no similarities
between the facts in Carmen Alfano and the case at bar.

145      I agree that Mr. Rodin discussing the case with Mr. Devlin affects the perception of his objectivity, if not actually
affecting his objectivity. Mr. Devlin's counsel should have sent Mr. Rodin a letter instructing him to assume certain facts
for the purpose of his analysis, such as specific things that Mr. Devlin felt may affect Mr. Kitching's credibility at trial.
Under this approach, Mr. Rodin would have formulated his opinion independently in a way that may have reached
the same conclusion as Mr. Devlin, rather than potentially being influenced by Mr. Devlin's concerns, perspective or
presence, while also maintaining distance between the adversary and the expert. See, in this regard, White Burgess at
para 32.

146      However, there is insufficient evidence for me to conclude that Mr. Rodin's meeting with Mr. Devlin jeopardized
Mr. Rodin's ability to exercise independence, impartiality and freedom from bias. The conclusions found in Mr. Rodin's
reports are not based exclusively on his discussions with Mr. Devlin; they followed consideration of a much broader
array of information: for example medical documents, discovery transcripts, emails, memoranda and court documents.
To the extent that Mr. Rodin's conclusions rely on his discussion with Mr. Devlin, I will consider those as assumptions
that Mr. Rodin made in preparing his reports. Those assumptions will need to be independently proven through Mr.
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Devlin's viva voce testimony. Additionally the meeting with Mr. Devlin will affect the ultimate evidentiary weight that
I ascribe to Mr. Rodin's conclusions.

147        In White Burgess the Supreme Court held, at para 49, that at the threshold stage an expert report should be
inadmissible "only in very clear cases" in which the proposed expert cannot act independently and impartially. The
facts here are not akin to those in Carmen Alfano. There is no evidence that Mr. Rodin could not so act here. There
is no evidence that Mr. Devlin helped to write, revise, or approve the reports. Moreover, the expert report in Carmen
Alfano was inadmissible not because Mr. Anson-Cartwright had discussed the case with Mr. Pierson. The report was
inadmissible because Mr. Anson-Cartwright wrote his report merely to parrot Mr. Pierson's position and Mr. Pierson
had a significant role in creating the report. An expert report is not automatically inadmissible because an expert had
a discussion with a litigant.

ii. Mr. Rodin became an advocate for Mr. Devlin

148      Mr. Kitching argues that Mr. Rodin became an advocate for Mr. Devlin to justify his conclusion that the Settlement
Offer was fair. Mr. Kitching takes issue with how Mr. Rodin bases some of his conclusions on his "experience" and that
Mr. Rodin relies on Mr. Devlin's concerns about Mr. Kitching's credibility. He cites a number of cases where an expert
opinion has been found to be inadmissible for advocating as a party.

149      In response, Mr. Devlin argues that Mr. Rodin is entitled to rely on his experience and gave "compelling and
persuasive evidence" as to why the $350,000 was a reasonable amount. Additionally, Mr. Rodin agreed that not all of the
expert reports would have been helpful for the JDR because the FCE that Mr. Kitching submitted for this trial reveals
a number of inconsistencies in his test results.

150      Mr. Rodin's decision to predicate a conclusion "based on his experience" does not reveal anything about his degree
of independence, impartiality, or freedom from bias. Whether the premise is strong enough to support the conclusion is
an issue of logic and cogence. This will go towards the ultimate weight I place on this conclusion.

151      As mentioned above, I will treat Mr. Devlin's impression of Mr. Kitching's credibility as an assumption made by
Mr. Rodin. Whether Mr. Devlin proved as true what was assumed by Mr. Rodin in this trial is a determination that I will
make. Making the assumption does not undermine Mr. Rodin's ability to be independent, impartial and free from bias.

152      In the context of a professional liability proceeding, giving one's opinion as to whether a lawyer was negligent
inevitably will sound like advocacy. While Mr. Rodin's evidence sounds as if he is advocating for Mr. Devlin, Mr.
Berndt's evidence similarly sounds as if he is advocating against Mr. Devlin. This is not the fault of either expert; it
results from the fact that neither expert can advance his opinion without critiquing or defending Mr. Devlin's conduct
and supporting that opinion with reasons. I am satisfied that both Mr. Berndt and Mr. Rodin "advocated" in that sense
for their respective independent opinions, but not because it helped the position of whoever retained them.

iii. Mr. Rodin's expert reports read like legal argument for Mr. Devlin

153      Mr. Rodin's first report quotes several passages from case law. It also raises several arguments to demonstrate
that the Settlement Offer was reasonable and fair. Mr. Kitching argues that this shows Mr. Rodin's materials read more
like written submissions than an impartial report. In reply, Mr. Devlin argues that the case law was necessary for the
reader to understand what legal principles informed Mr. Rodin's analysis and that his arguments for concluding that
the Settlement Offer had merit.

154          As mentioned above, in this type of trial such expert reports will sound like legal argument. If anything it
underscores the degree of overlap there is in a case of this kind between the role of the expert in an area of legal practice
and the judge's role. I am satisfied that Mr. Rodin tied his use of case law to the foundation of his opinion, as criteria he
was applying in arriving at his opinion not to advance Mr. Devlin's legal position.
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B. Evidence given beyond the qualification

155      At trial I qualified Mr. Berndt and Mr. Rodin to offer opinion evidence on the appropriate standard of care of
a personal injury plaintiff's lawyer practicing in Alberta. In his closing argument, Mr. Kitching submits that Mr. Rodin
made statements beyond his area of expertise and made findings that are for the trial judge to make. Consequently, he
says, that evidence should be inadmissible.

i. Mr. Rodin made statements beyond his area of expertise

156      Mr. Kitching argues that Mr. Rodin made suggestions about Mr. Kitching's vocational capacity as a result of
Mr. Devlin's statements about Mr. Kitching's computer gaming. Mr. Kitching also argues that Mr. Rodin suggests that
a referral to a neuropsychologist may have been unhelpful at the JDR because of the tendency of chronic pain sufferers
to test poorly. Mr. Devlin argues that Mr. Rodin's observations as to these two points are valid.

157      Although Mr. Rodin referred to Mr. Kitching's computer gaming, I find that Mr. Rodin did this not to make a
conclusion as to Mr. Kitching's actual vocational capacity. Mr. Rodin considered the computer gaming in the context of
litigation risk around Mr. Kitching's credibility, which informed his analysis of Mr. Devlin's conduct. How a personal
injury lawyer would respond when faced with unhelpful information about his client is properly within his qualification.

158          With respect to the neuropsychology assessment, I agree that this statement should be given no weight as it
exceeds Mr. Rodin's qualification.

ii. Mr. Rodin made findings that are for the trial judge to make

159      Mr. Kitching argues that Mr. Rodin usurped the function of the Court in three ways.

160      First, Mr. Kitching contends that Mr. Rodin accepted Mr. Devlin's assessment of Mr. Kitching's credibility. Mr.
Kitching argues that whether Mr. Devlin properly assessed Mr. Kitching's credibility is for the trial judge to do. In reply,
the defence contends that Mr. Rodin did not "accept" Mr. Devlin's assessment of Mr. Kitching, but rather informed
himself of Mr. Devlin's assessment and independently reflected on that assessment in arriving at his conclusions.

161          I agree that Mr. Rodin accepted Mr. Devlin's concerns about Mr. Kitching's credibility. Mr. Rodin testified
that when he met with Mr. Devlin he had no reason to believe that Mr. Devlin was misleading him. However, this
does not make his evidence inadmissible. Mr. Devlin's perception of Mr. Kitching is relevant to how a personal injury
lawyer should conduct himself when he has concerns about the credibility of his client. Of course, I must determine
whether Mr. Devlin's concerns over Mr. Kitching's trial credibility were proven reasonable. To the extent that Mr. Rodin
accepted what Mr. Devlin told him, these are the equivalent of assumptions in his reports. If those assumptions are not
independently proven at trial, then whatever conclusions they support will be disregarded.

162      Second, Mr. Kitching argues that Mr. Rodin was qualified to address the applicable standard of care, not to
address whether it was breached. Mr. Rodin went beyond his qualification by concluding that Mr. Devlin's conduct was
consistent with the standard of care. This is the very issue the Court must decide. In response, the defence says that this
information is necessary to the issue of causation.

163      The Supreme Court of Canada in Mohan held, at para 25, that there is no longer a general rule barring expert
evidence on the ultimate issue in a trial. The proper approach is to apply the Mohan criteria of relevance and necessity
strictly where an expert offers opinion evidence on the ultimate issue. In any event, the trial judge has the power to reject
the expert opinion if it wishes. A concern of the expert usurping the function of the trier of fact is more apparent in the
context of a jury trial, where the jurors would simply adopt what an expert would tell them without question: Sopinka,
Lederman & Bryant, The Law of Evidence in Canada, 4th ed (Ontario, LexisNexis, 2014), at 829 - 830.
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164      Rivait v. Monforton, [2005] O.T.C. 951 (Ont. S.C.J.), aff'd 2007 ONCA 829 (Ont. S.C.J.), illustrates this point in
the context of a professional negligence trial. In that case, one of the core issues was whether the settlement recommended
by the lawyer and accepted by the client was so low as to constitute negligence. Both parties called expert evidence as
to whether the settlement was within the reasonable range. The trial judge accepted the evidence of both experts and
concluded that the settlement was fair, albeit at the low end of the range. The Ontario Court of Appeal upheld the trial
judge's decision.

165      In this case, the ultimate issue is whether Mr. Devlin was negligent or breached the terms of his retainer in the
handling of Mr. Kitching's personal injury case. Although Mr. Rodin opines on the ultimate issue in concluding that
Mr. Devlin's conduct was consistent with the standard of care, Mr. Berndt also opines on the ultimate issue in the first
paragraph of his report. Accordingly, it would be unfair to disregard only Mr. Rodin's analysis. In any event, an expert
witness may opine on the ultimate issue in these circumstances and I am not bound to accept either opinion.

166      Third, Mr. Kitching argues that Mr. Rodin preferred Mr. Devlin's view that contributory negligence was not
an issue at the JDR despite the fact that Ms. Wyatt's JDR brief raised contributory negligence. Mr. Rodin admitted
to accepting Mr. Devlin's version of the JDR, which I treat as an assumption. Whether contributory negligence was
actually at issue is a determination that I will make. More practically, if Mr. Rodin operated from the assumption that
contributory negligence was at issue, instead of not as Mr. Devlin asked him to assume, then his opinion would have
been even less favourable to Mr. Kitching.

C. The Use of Discovery Transcripts

167      In his first report Mr. Rodin bases a number of his conclusions on answers given by Mr. Devlin at his examination
for discovery in the professional negligence proceeding. At trial Mr. Rodin admitted that Mr. Kitching did not give
him permission to use the transcript for this purpose. This transcript was not introduced as an exhibit at this trial. Mr.
Kitching argues that the transcript belongs to him pursuant to rule 5.31 of the Rules of Court and that it was improper
for Mr. Rodin to introduce Mr. Devlin's discovery evidence at trial through his expert report.

168      Mr. Devlin concedes that expert witnesses should not base their opinions on discovery evidence. However, he
states that so long as evidence at trial corroborates the discovery evidence used in Mr. Rodin's report, no problem arises.

169         In support of that argument, Mr. Devlin cites Keefer Laundry Ltd. v. Pellerin Milnor Corp., 2007 BCSC 899
(B.C. S.C.). In that case, a party sought to introduce into evidence an expert report that relied on discovery transcripts.
The Court noted that other decisions criticize experts who rely on discovery transcripts instead of making assumptions,
saying at para 46:

I agree that is the approach that should be followed in most cases. There may be situations where an expert is asked
to comment directly on the conduct of a party, as in a case alleging professional negligence, and it is more convenient
for counsel to simply provide an expert with portions of a discovery transcript, along with instructions to assume the
facts contained in that testimony. However, in those cases the expert must clearly identify the facts and assumptions
he or she has drawn from the discovery transcript. There should also be no suggestion that the expert has weighed
the discovery testimony against other evidence and chosen the facts that will be assumed.

170      In other words, Keefer Laundry states that in certain circumstances an expert may use discovery evidence in his or
her report. That report is admissible so long as the expert specifies where he or she uses discovery evidence. This allows
the trier of fact to determine whether that discovery evidence was independently proven at trial.

171      This issue was addressed in Alberta in Elgert v. Home Hardware Stores Ltd., 2010 ABQB 43 (Alta. Q.B.). In
that case, the plaintiff provided the defendants with an expert report prepared by Ms. Mia Norrie. The report contained
a "chronology of facts", which Ms. Norrie wrote by reviewing the discovery transcripts from nine witnesses. These
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transcripts were not introduced into evidence at trial. The defendants objected to this section of the report being presented
to the jury.

172      The Court observed that several decisions from other provinces permitted an expert witness to rely on discovery
transcripts in drafting his or her report. It acknowledged Keefer Laundry. The Court also noted that Ormiston v. Matrix
Financial Corp., 2002 SKQB 257 (Sask. Q.B.), held that an expert witness may rely on the parts of the discovery transcripts
necessary to form his opinion. In Benek v. Pugash, 2004 BCSC 1257 (B.C. S.C.), it was held that an expert who relied
on discovery transcripts could describe them as assumptions in his report. The party seeking to admit the expert's report
into evidence would then need to elicit the evidence at trial necessary to corroborate those assumptions.

173      Ultimately, the Court in Elgert held that the report was inadmissible. It reasoned that it would be too difficult for
the jurors to determine whether the discovery evidence from nine witnesses had been proven at trial. It also reasoned that
the jury would not know how to deal with discrepancies between discovery evidence and trial evidence, and what weight
to place on the report if the discovery evidence had not been fully corroborated at trial. The Court did not disagree with
the approaches identified in Keefer, Onniston, and Matrix. Rather, it held that they would be too problematic in the
particular circumstances of that jury trial.

174      The concerns raised in Elgert are not applicable here. Elgert was a jury trial and involved discovery transcripts
from nine different witnesses. This case involves a discovery transcript from one witness, Mr. Devlin, and a trial judge
is competent to determine whether transcript evidence used in Mr. Rodin's report is corroborated at trial.

175      To prove those assumptions of Mr. Rodin's, that derived from the transcript belonging to Mr. Kitching, it was open
to Mr. Devlin to testify in his direct examination at trial on each of the points Mr. Rodin read of Mr. Devlin's testimony
in the discovery transcript. It was open to Mr. Devlin also to adduce other testimony to corroborate the points Mr. Rodin
read of Mr. Devlin's testimony in the discovery transcript and which he assumed to be true for purposes of rendering his
opinion. The admissibility of Mr. Rodin's report, where it assumes information from the discovery transcript belonging
to Mr. Kitching, is a function of those assumptions being proven, regardless of their source. Disregard for Mr. Kitching's
proprietary interest in the transcript may have other remedies, but it does not necessarily and in all cases work to deny
the Court of the benefit of the opinion evidence. This is a matter of the Court's discretion in each individual case. As
a matter of trial fairness in this case, it is not unfair for the Court to make use of Mr. Rodin's opinion, ceteris paribus,
since Mr. Kitching had full opportunity to test and resist all Mr. Devlin's evidence directed at corroborating Mr. Rodin's
assumptions from out of the transcript.

176          Therefore, while it was less than ideal to say the least for Mr. Rodin to rely on Mr. Kitching's transcript of
his examination for discovery of Mr. Devlin, I find that this in and of itself does not render his reports inadmissible.
Mr. Rodin's reports specify where they rely on transcript evidence, so I can determine whether these references are
corroborated by other admissible trial evidence. If the transcript references are not corroborated then the associated
opinions will be of no use to me.

VI Conduct of Mr. Devlin

177      In his statement of claim, Mr. Kitching impugns the conduct of Mr. Devlin, alleging negligence and breach of
the retainer. Specifically, Mr. Kitching alleges that Mr. Devlin failed to:

a. be skilful and careful;

b. advise Mr. Kitching on all matters relevant to his retainer;

c. protect Mr. Kitching's interests;

d. seek and carry out instructions by all proper means;
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e. consult with Mr. Kitching on all questions of doubt which did not fall within the express or implied discretion
left to him;

f. obtain expert opinions to ascertain the extent of Mr. Kitching's injuries and limitations;

g. obtain expert opinions to quantify Mr. Kitching's pecuniary loss;

h. obtain expert opinions to determine the future needs of Mr. Kitching;

i. prepare Mr. Kitching for examinations for discovery;

j. keep Mr. Kitching informed about his file;

k. provide advice and adequate preparation to Mr. Kitching; and

l. provide preparation to third parties relevant to Mr. Kitching's claim.

178          Mr. Kitching's statement of claim also alleges that Mr. Devlin forced Mr. Kitching to accept the Settlement
Offer at the JDR.

179      Based on the plaintiff's closing argument, I group these alleged breaches under the following headings: contributory
negligence, missing information, reasonableness of the Settlement Offer, rebuttal medical reports, and undue pressure.
These six headings will be addressed separately, and a detailed review of the arguments, facts and findings will be
canvassed under the specific allegations to which they relate.

A. Contributory Negligence

180      Mr. Kitching argues that Mr. Devlin failed to fully assess the issue of contributory negligence and this uncertainty
contributed to him accepting an improvident settlement at the JDR. Mr. Kitching states that Mr. Devlin's conduct fell
below the standard of care in two ways: he failed to obtain an engineering report and the examination for discovery of
Ms. Wyatt was poorly done.

i. Engineering Report

181       In his expert report Mr. Berndt concluded that Mr. Devlin was negligent by failing to obtain an engineering
report. This was required because the defence raised contributory negligence early in the litigation: it was alleged in
the statement of defence and the defence's affidavit of records disclosed the existence of a privileged witness statement.
According to Mr. Berndt, these matters suggested the need for an engineer to investigate the features and sightlines of
the accident scene, traffic light sequencing, as well as the damage to the vehicles involved in the collision. Mr. Berndt
stated that an engineering report would ensure that any percentage of Mr. Kitching's claim given up for contributory
negligence was based on principled analysis.

182      According to Mr. Rodin, an engineering report was unnecessary. Mr. Rodin explained that collision dynamics
were not at issue. The issue was who had the right of way and the evidence strongly favoured Mr. Kitching's position. In
her examination for discovery, Ms. Wyatt admitted that she could not see the colour of the left turning light before she
made her turn because it was blocked by a construction truck. She also added that she had to make her left turn from
the centre lane as opposed to the left turning lane because the latter was closed. She testified that she could see the green
light for traffic going through the intersection from the centre lane. She then proceeded with her left turn even though
she could not see the colour of the left turning light. Mr. Devlin also had three witness statements indicating that Mr.
Kitching had a green light when he proceeded through the intersection.

183      Although the defence argued that Mr. Kitching was speeding, Mr. Rodin concluded that they had no evidence
to support this claim. At Ms. Wyatt's examination for discovery, she acknowledged that she did not see Mr. Kitching's
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vehicle before the collision. Accordingly, as Mr. Rodin reasoned, she could not have hazarded a guess as to how fast Mr.
Kitching was driving. Moreover, Mr. Kitching had given uncontradicted evidence in his discovery that he was travelling
at the speed limit. Therefore, an engineering report would not add any value to Mr. Kitching's position.

184      I find that Mr. Devlin was not negligent by failing to obtain an engineering report for the JDR. I agree with
Mr. Rodin that the collision dynamics were not at issue and that liability turned on the right of way. The defence never
procured an engineering report. Had it done so, then a stronger case may have been made that Mr. Devlin should have
procured one in response. As matters stood, there was no evidence of vehicle weights or other factors affecting known
trajectories of the two vehicles following their impacts, from which to then attempt to deduce their speeds. Absent such
information on the pre-trial disclosure record, Mr. Kitching did not face any real risk of discount for contributory
negligence by reason of excess speed. An engineering report may have created such a risk, potentially showing that Mr.
Kitching was speeding, or revealed other information harmful to Mr. Kitching's bargaining position.

185      If I am wrong and Mr. Devlin required an engineering report, I must determine whether this breach caused any
loss. In other words, I must determine whether the Settlement Offer involved an unprincipled discount for contributory
negligence.

186      Mr. Kitching testified that contributory negligence was a live issue at the JDR. He claims that the defence relied
on it in their JDR brief, raised it in their opening statement and maintained it throughout the negotiation.

187      Mr. Devlin testified that although the defence raised contributory negligence in their JDR brief and their opening
statement, the defence abandoned contributory negligence during the negotiations. Mr. Devlin said that he did not
concede any fault on liability. This is confirmed by his contemporaneous handwritten notes from the JDR, which show
no deduction for contributory negligence from any of the defence offers.

188      Based on the evidence, I find that the Settlement Offer did not include a deduction for contributory negligence.
Accordingly, not ordering an engineering report did not affect the outcome of the negotiation.

ii. Examination for Discovery

189      In his report, Mr. Berndt argues that Mr. Devlin's examination of Ms. Wyatt was poorly done and left many
critical questions unaddressed. If this is correct, then any concession that Mr. Devlin made for contributory negligence
at the JDR would not have been informed by the evidence.

190      In reply, Mr. Rodin notes that Mr. Berndt provided no particulars of this allegation. Mr. Rodin concluded that
Mr. Devlin elicited important admissions from Ms. Wyatt. I summarize those admissions at para's 37, 182 and 183. Mr.
Rodin concludes that Mr. Devlin's examination of Ms. Wyatt was consistent with the standard of care.

191      As discussed above, I find that the Settlement Offer did not include a deduction for contributory negligence.
Therefore, even if Mr. Devlin's examination of Ms. Wyatt was poorly done, it did not cause any loss. Nevertheless, I
find that Mr. Devlin succeeded in getting from Ms. Wyatt a number of useful admissions. Whether he could have gotten
a lot more, without undermining the ones he had by permitting Ms. Wyatt more opportunities to speak, I am unable
to assess without having actually been there. Suffice it to say on this point, Mr. Kitching has not satisfied me that Mr.
Devlin's approach to the questioning of Ms. Wyatt fell below the standard of care.

B. Missing Information

192      For this topic, Mr. Kitching argues that Mr. Devlin breached the standard of care in two ways. First, by advising
Mr. Kitching to settle without collecting the necessary expert reports to know the value of his claim or to ultimately
support his claim. Second, by failing to advise Mr. Kitching why he could not give him a range of damages that he could
obtain at trial. I will deal with these allegations separately.



Kitching v. Devlin, 2016 ABQB 212, 2016 CarswellAlta 689

2016 ABQB 212, 2016 CarswellAlta 689, [2016] A.W.L.D. 1897, [2016] A.W.L.D. 1918...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 34

193      The Court of Appeal in Webb addressed the standard of care for a family law lawyer advising a client on settling
a matrimonial proceeding. At para 54, the Court wrote that such a lawyer must obtain enough reliable information to
ascertain what the client would likely receive at trial, advise the client on the pros and cons of any proposed settlement
and tell a client who wishes to settle before having received full information that the client may be accepting less than
to what he or she is entitled under law. I will consider the expert evidence given by Mr. Kitching and Mr. Devlin by
extrapolating from the principles for the family law context in Webb.

i. The collection of expert reports

194      In his expert report, Mr. Berndt discusses the various building blocks that are necessary to properly assess the
magnitude of a plaintiff's personal injury claim. One of those building blocks is a FCE. As mentioned earlier, a FCE is
prepared by an occupational therapist and involves a series of tests that show what tasks an injured person can perform
in a workplace. The occupational therapist also relies on any relevant medical reports to prepare a FCE.

195      Mr. Berndt explained that if the FCE concludes that the plaintiff cannot perform some or any of the functional
duties or activities of his pre-accident employment, then additional reports must be ordered. The lawyer would retain a
vocational expert to prepare a vocational residual capacity evaluation, which determines whether the plaintiff could be
retrained for a different occupation, and what this impact would have on his income. The occupational therapist who
prepared the FCE would also report on the cost of future care, and provide a housekeeping assessment, which addresses
how much the plaintiff would need to pay other people to get done the things around the home that he can no longer do.

196      Mr. Berndt testified that once all of this information is collected it is given to an economist who will convert
the plaintiff's loss into a present day valuation. Mr. Berndt testified that a personal injury lawyer must have all of these
building blocks in place to be able to properly qualify the plaintiff's claim, develop ranges for each head of damages,
and develop concessions on a principled basis.

197      Mr. Berndt concluded that Mr. Devlin was negligent by failing to have all of these expert reports before scheduling
the JDR. He advances a standard of care that requires a "complete quantification of all of the heads of damages, assisted
by appropriate expert evidence" before settlement discussions can occur. This would have allowed Mr. Devlin to identify
a range of damages and discount concessions on a principled basis.

198      In cross-examination, Mr. Berndt admitted that his timeline was not applicable to every personal injury file. He
stated that each case is unique and that that he may follow a different direction if the circumstances require it. More
importantly, he acknowledged that clients can settle cases without all of the necessary information as long as the lawyer
tells the client what information is missing.

199      In his expert report, Mr. Rodin advances a less onerous standard of care. Mr. Rodin states that before negotiation
can occur, counsel and the client only need to know "the potential magnitude of the claim." Mr. Rodin described this as
preparing an economic report that assumes the client will never go back to work and will require treatment for the rest
of their life. In other words, Mr. Rodin believes that the standard of care requires the lawyer to quantify the maximum
amount of damages before attempting to settle a file.

200      Mr. Rodin concludes that Mr. Devlin's preparation met that standard of care. He states that Mr. Devlin relied
on a number of medical reports to support the conclusion that Mr. Kitching sustained significant injuries and suffered
from serious chronic pain. Mr. Devlin obtained the Economica Report, which assumed that Mr. Kitching could not
work in the future, and provided a multiplier to assess the present value of any future loss. Although a FCE, residual
vocational capacity evaluation, and a housekeeping assessment would be needed for trial to prove damages, Mr. Rodin
says they were not necessary for the JDR.

201      According to Mr. Rodin, it is not necessary and it is sometimes undesirable to attend a JDR with reports from
every expert that might be called at trial. He stated that if Mr. Kitching's credibility was an issue, an FCE may have
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revealed inconsistencies in his testing. This would have weakened his bargaining position. Moreover, the expert reports
would not have improved Mr. Kitching's bargaining position since the defence conceded that Mr. Kitching would be
completely disabled for five years.

202      Mr. Rodin also testified that Mr. Devlin could not have ordered the various expert reports because there was too
much uncertainty around Mr. Kitching's future medical prognosis. This point warrants further comment.

203      Mr. Rodin and Mr. Berndt agree that there is no point in requesting a FCE until the plaintiff's injuries have
plateaued. Mr. Berndt characterized this as "maximal medical improvement", and his direct examination on this point
is particularly important:

Q So, I'm sorry, so you're saying that you need to establish the maximum improvement has occurred, and at
that point you would start ordering expert reports?

A Yes. Let me explain a little further. The maximal medical improvement is the foundation on which the further
expert assessments are going to be built. If the client has not achieved maximal medical improvement, for one
reason or another, then any further expert reports that are obtained are built on the rather fluid foundation
because we have not yet fully established whether we can assess this by the experts to come — who come along
later. And, if there is a change still, then obviously we have to go back to the experts and say, Well, you're going
to have to look at this again because there have been some significant changes in the condition of this client.

Q All right. And so again I interrupted, so if you could just carry on from the point —

A So the — if the — the — if maximal medical improvement has been achieved, then, if the information that
I'm receiving from the client is that he or she has various restrictions as a result of the injuries, and those
restrictions are still ongoing, then the next step would be to obtain a functional capacity assessment, and that
would normally be done by an occupational therapist.

204      In other words, while the various expert reports are the building blocks, maximal medical improvement is the
foundation upon which those blocks rest. In cross-examination, Mr. Berndt stated that in the context of chronic pain, the
threshold for maximal medical improvement is met when a medical expert can ascertain if the condition is permanent.

205      The medical evidence available to Mr. Devlin in advance of the JDR all agreed that Mr. Kitching was experiencing
pain. However, there were conflicting diagnoses. As mentioned above, Dr. Hildebrand and Dr. Shah had diagnosed
Mr. Kitching with CRPS. In his report dated June 15, 2009, Dr. Hildebrand concluded that Mr. Kitching's CRPS had
resolved. In her report dated January 20, 2010, Dr. Shah wrote that Mr. Kitching still suffered from CRPS, but could
not state whether Mr. Kitching's condition was permanent. Dr. Penney disputed the diagnosis of CRPS and Dr. Clarke
concluded that it had resolved by 2009. In short, the medical evidence was uncertain as to whether Mr. Kitching had
CRPS and the one doctor who said he did have it could not state for how long it would last.

206      None of the medical evidence available to Mr. Devlin stated that Mr. Kitching had reached maximal medical
improvement. The doctors who disputed that CRPS was an ongoing issue suggested other ailments: Dr. Penney raised
the possibility of psychogenic rheumatism and Dr. Clarke opined that the symptoms may be linked to latent psychiatric
effects from the CRPS. Although the Hashman Report may have filled in this gap, the Hashman Report was not available
to Mr. Devlin before the JDR. In other words, before the JDR Mr. Devlin did not have a complete picture as to Mr.
Kitching's condition.

207      Mr. Devlin testified that he did not request a FCE for the JDR because the medical evidence was uncertain as to
whether Mr. Kitching had CRPS and did not answer for how long Mr. Kitching's pain would last. This direct evidence
is consistent with both experts on the timing of a FCE. In other words, Mr. Devlin believed that the medical evidence
available to him could not demonstrate whether Mr. Kitching had achieved maximal medical improvement. As stated
above, the residual vocational capacity evaluation and housekeeping assessment are based on the findings in the FCE.
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Since the circumstances did not require Mr. Devlin to order a FCE, he cannot be faulted for not ordering either of these
additional reports.

208      Based on the totality of the evidence, I find that Mr. Devlin's actions did not fall short of the standard of care
in preparing the evidentiary foundation for the JDR. JDRs, like trials, proceed at a point in time, on the basis of the
best evidence then available. Lawyers help their clients by putting forward the best case they can from that available
evidence, emphasizing the strengths of the client's case and acknowledging but downplaying the weaknesses. They do so
for that client in the manner required by the particular process, here by preparing the JDR Brief, preparing them self
and preparing the client.

209      Trial dates were booked with knowledge by both lawyer and client that more expert evidence would have to be
procured for that process. Mr. Devlin was helping Mr. Kitching by moving his claim to trial as soon as possible, given the
risk at the time that his symptoms might imminently diminish or even resolve. Given the original nature and magnitude
of the injuries, Mr. Kitching defied the norm for most other like claimants in that he still experienced pain. Also, given
Mr. Kitching's deteriorating financial situation, he needed the dispute dealt with.

210      Participating in a JDR, I find, was something Mr. Kitching wanted and supported.

211      Mr. Devlin put forward Mr. Kitching's best position, in a manner suitable for a JDR, by procuring and presenting
the 'high end' case, maintaining the position for settlement purposes that Mr. Kitching was permanently and fully
disabled. He remained silent on the additional information received orally from Dr. Clarke. He also prudently avoided
acquiring still further information that had a higher risk of eroding than it did of helping Mr. Kitching's position. An
engineering report is one example.

212      Lawyers are not required in all cases to procure every expert report before settlement discussions can occur. Expert
reports are expensive and take time. The standard of care proposed by Mr. Berndt would frustrate parties' interest in
resolving disputes.

213      The Alberta Court of Appeal in Webb acknowledges, as did Mr. Berndt, that a client can settle without having
all of the necessary information. A party never has all possible information. The objective is to have sufficient reliable
information. What is sufficient varies by case. It is a function of such things as the stage of the process in which settlement
is contemplated, the nature of the claim and any competing claims to be defended, the particular client's litigation
objectives, appetite for continuing the fight and availability for added steps in the process, what might be thought to
"work" for any known tendencies of the party opposite, and so on.

ii. Advice concerning the range of damages at trial

214      Mr. Kitching argues that if the lawyer does not have the necessary information to advise the client on the range
of damages he might expect to receive at trial, he must explain to his client what necessary information is missing. Mr.
Kitching says that Mr. Devlin did not do that or advise him on the range of damages he might expect to receive at trial.

215      Mr. Rodin testified that a lawyer should never tell a client what they can expect to obtain at trial, because trial
is unpredictable and a lawyer should not unjustifiably raise a client's expectations.

216      Mr. Devlin agrees that he did not quantify for Mr. Kitching a range of what he could expect to obtain at trial. Mr.
Devlin argues that, in any event, Mr. Kitching knew what information was missing at the JDR. The following exchange
illustrates Mr. Devlin's evidence on this point:

Q Okay. So if I understand the answer to my question, then, is you didn't give him a range for what he could
expect at trial because you couldn't.

A I gave — no. All right. I didn't give him a range because I didn't know exactly how many years the judge
would award him.
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Q You just didn't have the information to — to give a range for trial.

A Well, we could belabor this forever, but we didn't have anything — any medical doctor who was saying:
This is going to last for the rest of your life, you're going to be disabled for the rest of your life, there's no
question about it, and, you know, if we had that, then we would project it on. We didn't have that, and so we
were - you know, we were going in to trial looking into a crystal ball to try and figure out how many years
he should be paid.

Q Okay. And he had to make —

A If any.

Q And he had to make the decision, as I understand it, going in to the JDR with the brief and the Economica
report, he had to make the decision to go from over 2 million to 350,000 on the basis of what you've just said.

A He had to make a decision one way or the other at the JDR. He knew what we had and didn't have. He knew
that we didn't have a future care report yet from Heather Chilton. He knew that we had the list of things, you
know, and the projection as best we could. He knew what the medical reports were because we discussed them.
And so the question was whether or not he wanted to take the $350,000 or whether he wanted to continue on
and — you know, I gave him advice. The final decision is his. If he decided, I don't want to take the 350, I
want to take my chances, then we would have gone ahead. You know. So, yeah, he had to make a decision
one way or the other.

217      This was consistent with Mr. Devlin's March 17, 2010, memo to file, in which he recorded within days of the
events that the discussion to accept the Settlement Offer "was lengthy and repeated many times and I was convinced
that Mr. Kitching knew exactly what the situation was and decided that he would make a decision which was informed
and reasonable." Further, Mr. Kitching helped draft the final form of the JDR Brief. As a consequence of that, plus
the discussions Mr. Kitching had with Mr. Devlin about the specific content of the JDR Brief, I find Mr. Kitching was
familiar with the materials heading into the settlement discussion.

218      The Court of Appeal in Webb stated that a lawyer must obtain enough information to ascertain what the client
would likely receive at trial. The dispute in Webb concerned corollary relief and matrimonial property, which were largely
ascertainable through financial records, asset appraisals, and forensic accounting. By contrast, personal injury litigation
entails added levels of uncertainty, because the body's physiology, psychology, and predictability are inexact at best.
Chronic pain cases are even more subjective, largely turning on the trial judge's credibility assessment. Simply put, the
information the personal injury lawyer may have access to, especially in a chronic pain case, will not so easily tell the
client what they would likely receive at trial.

219      Regardless of when it is in the litigation process that settlement is contemplated, with less information the lawyers'
commensurate advisory duties are heightened. Notwithstanding the difficulties in forecasting an injured plaintiff's success
at trial, it is not an impossible task. But it must be done in a way that reflects the uncertainty inherent in the nature of
the file. In the context of personal injury law, forecasts do not need to be precise and their accuracy depends on how
many variables are controllable, what information is known, and what information is unknown. Whenever a forecast is
made, the lawyer should help the client understand it in context, such as it being a function of certain assumptions that
would have to be proven at trial for the forecast to be reliably reflect the possible trial outcome. However, a lawyer is
not obligated to give a client a forecast if the circumstances make it unreasonable to do so. If that is the situation, the
lawyer must explain that to the client.

220      A lawyer may reasonably opine on what a claim might be worth before any information other than the client's
description of symptoms and cause are provided. This is not negligence. This is what happens routinely on a first meeting
of a personal injury lawyer with a prospective client. This is what Mr. Kitching said happened before he retained Mr.
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Devlin, as Mr. Kitching made inquiries of a few possible lawyers to hire. The opinion the lawyer offers at the time is
based on information then available. If, at that time, a potential client also says "I have been offered $XXX to settle the
claim now; should I accept?" Most lawyers will counsel against it so that more information from which to decide can be
available. But in some situations the offer and the client's circumstances may be such that the lawyer will recommend
acceptance. In each situation the lawyer must make clear the basis for the opinion, stating what is assumed and what
sorts of future events may cause the opinion to no longer be reliable. It will always be subject to caveats and assumptions;
some will be obvious and go without saying while others will need to be expressly stated. That need to do so will vary
situation by situation, based in large part on the level of understanding of the particular client. An opinion is not rendered
negligently merely because the client is not told of everything that is known to be unknown, particularly when the context
of the communication (including the solicitor client exchanges up to then) gives the lawyer sufficient confidence, as was
the case here, that the client already knows what information remains outstanding.

221         Mr. Devlin did not give Mr. Kitching a range as to what he could expect to obtain at trial. He did offer his
assessment of various risks Mr. Kitching might encounter and of the strengths to his case if the matter continued to
trial. As mentioned earlier, the standard of care in attending the JDR did not require Mr. Devlin, in these circumstances,
to have all of those reports assembled before settlement could be reached. I find that Mr. Devlin assessed the potential
magnitude of the claim so that Mr. Kitching knew what he was possibly giving up by accepting the Settlement Offer.

222      I believe that Mr. Kitching wished he had more information from which to decide. That is normal. My impression
of Mr. Kitching is that he prefers more information to less, full understanding whenever possible, everything controlled
that can be controlled, and all other exigencies managed or minimized whenever possible. But the JDR presents an
opportunity to resolve a dispute without knowledge of how evidence will unfold at trial, therefore without knowledge of
all the evidence a judge will hear, and certainly without control of the witnesses, of the party opposite and of the decision
maker. Every litigant forms a view of their possible trial outcomes based on forecasts of what may happen at trial, on
evidence then known that may or may not be adduced.

223      Mr. Kitching knew what information was missing, yet he proceeded with the process. He received information
new to him (the Hashman Report) yet he proceeded with the process. He entertained "all-inclusive" offers, yet continued
with the process, including by counter-offering and speaking directly with the lawyer opposite. He received what he was
advised was going to be the highest offer he would receive in that context, at a deep discount to the claim in his JDR
Brief, yet he took an extended break to consider it less time-pressured and away from the meeting rooms. He spoke
about it with Ms. Guy. He spoke about it with Mr. Devlin. He elected to proceed. Throughout that time, Mr. Kitching
was familiar with what reports they did and did not have because of the communications between Mr. Devlin and Mr.
Kitching, plus from having recently reviewed the JDR brief and discussing it with Mr. Devlin.

224      Accordingly, I find that Mr. Devlin did not breach the standard of care by failing to give Mr. Kitching a more
defined range of damages that he might expect to obtain at trial.

C. Reasonableness of the Settlement Offer

225      Mr. Devlin testified that he told Mr. Kitching that the Settlement Offer was acceptable because it was "in the
range." Mr. Kitching argues that this conclusion had no basis and that Mr. Devlin was negligent by giving that advice.
Mr. Kitching relies on Mr. Berndt's expert testimony, in which he stated that neither he nor any other personal injury
lawyer would have been able to come to that conclusion based on the evidence gathered by Mr. Devlin at the time of
the JDR.

226      Mr. Rodin concluded that the Settlement Offer was within an acceptable range due to four litigation risks:

i. Mr. Devlin was concerned about whether Mr. Kitching would present as a credible witness at trial;

ii. Mr. Kitching's medical evidence was uncertain;
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iii. the possibility that Mr. Kitching would not be able to beat a formal offer to settle by the defence; and

iv. Alberta judges rarely find that plaintiffs with these types of injuries are permanently injured.

227      In accordance with the general principles expressed in Part IV of this decision, I must focus on what factors Mr.
Devlin considered when he recommended that Mr. Kitching accept the Settlement Offer. This is a question of process
more than product: Adeshina at para 333 to 335. This assessment must be done without the benefit of hindsight: Adeshina
at para 335. In other words, I must consider whether these four litigation risks applied to Mr. Kitching's personal injury
case based on the information available at the time of the JDR.

i. Mr. Devlin was concerned about whether Mr. Kitching would present as a credible witness at trial.

228      Mr. Rodin stated that in chronic pain cases, the credibility of the plaintiff is a significant factor in determining
the quantum of damages. This is because chronic pain is subjective and difficult to demonstrate using objective criteria.
Mr. Berndt properly agreed that the plaintiff's credibility is an aspect of litigation risk.

229      Mr. Devlin testified at trial that he had concerns about whether Mr. Kitching would present as a credible witness
at trial. These concerns resulted from the following factors:

a. Mr. Kitching was "obsessed" with his symptoms;

b. that some of the medical evidence contradicted Mr. Kitching's claims;

c. that the defence knew Mr. Kitching would play video games for three to four hours a day on his computer; and

d. that Mr. Kitching complained of "bizarre" symptoms such as sunlight hurting him and that hair on his hands
would grow and fall off in five day cycles.

230      In Mr. Devlin's view, the defence could have used any of this at trial to undermine Mr. Kitching's credibility.
Mr. Devlin further testified that his concern about credibility was one of the items he discussed with Mr. Kitching at
the JDR when advising him to settle.

231      Although I acknowledge that the credibility of the plaintiff is a legitimate litigation risk, I must decide whether
Mr. Devlin's concerns were objectively reasonable based on the information known to him at the time.

232      I agree that the reports from Mr. Kitching's treating physicians, along with his own interactions with Mr. Kitching,
reasonably gave Mr. Devlin the impression that Mr. Kitching had an obsessive tendency. Specifically,

a. Dr. Vincent Choi's report dated July 8, 2008, wrote that "I'm also concerned that [Mr. Kitching] is completely
obsessed and observing the Internet about researching medical conditions to diagnose and treat";

b. In her January 20, 2010, report, Dr. Shah wrote that Mr. Kitching was "distressed" because Dr. Penney had
questioned his diagnosis of CRPS;

c. the Hashman Report stated that Mr. Kitching appeared "to be overly focused on his physical health concerns";
and

d. Dr. Clarke had concluded that Mr. Kitching may be a hypochondriac, and found Mr. Kitching "to be extremely
obsessive about the condition of his body and diseases and having obtained some knowledge through reading or
reading on the internet about various disease processes."

233      I also agree that some of the medical evidence reasonably caused Mr. Devlin concern as to the legitimacy of Mr.
Kitching's belief that he still suffered from CRPS. Specifically, Dr. Shah confirmed that a bone scan did not show any
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evidence of CRPS, and Dr. Hildebrand and Dr. Clarke both concluded that Mr. Kitching's CRPS had resolved by 2009.
Moreover, Dr. Clarke stated that Mr. Kitching's pain complaints were inconsistent with any known lesion or disease.

234      With respect to Mr. Devlin's concerns over Mr. Kitching's "bizarre" symptoms, they created a reasonable basis for
an added risk as to Mr. Kitching's credibility. On the one hand, a trier may perceive them as enhancing credibility because
they show the person not trying to stick to "text book symptoms" and willing to be candid about symptoms no matter
how unusual they may sound. On the other hand, a trier may find them consistent with any number of explanations
adverse to Mr. Kitching, such as of an unrelated psychiatric aspect, of obsessing for no reason causally connected to
the Accident, of the existence of some intervening event since the Accident, or of exaggeration or even fabrication. Mr.
Devlin was prudent to consider the unusual as presenting added uncertainty and therefore risk.

235      With respect to Mr. Kitching's video gaming, the evidence does not indicate that this would have necessarily harmed
Mr. Kitching's case at trial. In her examination for discovery, Ms. Guy did not specify whether Mr. Kitching would play
games sitting or standing, continuously or with breaks. Mr. Kitching testified that at the JDR he explained to Mr. Devlin
how he used speech recognition software for most of his computer use and that he took breaks. However, this video game
evidence was certainly not irrelevant. Skilled defence counsel could have used this to attack Mr. Kitching's credibility.
Mr. Kitching's treating physicians observed that he became defensive when people questioned his symptoms, so Mr.
Kitching may have reacted poorly on the stand when faced with these attacks. This could leave a damaging impression
as to his credibility. In other words, although the video gaming was not necessarily damning to Mr. Kitching's case, it
had that potential, or at least of harming it. I find that it was reasonable for Mr. Devlin to consider as a litigation risk.

236      How Mr. Devlin responded to the Hashman Report is a significant factor in determining whether he reasonably
evaluated Mr. Kitching's credibility. As discussed above, I do not find that Mr. Devlin erroneously believed the Hashman
Report to diagnose Mr. Kitching with a conversion disorder. I also do not find that he said to Mr. Kitching "we're
screwed" after he read the Hashman Report. I find that Mr. Devlin's reading of it was quick, out of necessity given that
the JDR was underway. I believe that Mr. Devlin found the Report adverse to Mr. Kitching's claim and I find he told Mr.
Kitching it was not helpful. This was a reasonable response since, among other things, the Hashman Report states that
Mr. Kitching is overly focused on his health symptoms. That is, I do not find that Mr. Devlin assessed Mr. Kitching's
credibility based on a misinterpretation of the Hashman Report.

237      Based on the foregoing, I find that Mr. Devlin's concerns about Mr. Kitching's credibility were reasonable.

ii. The medical evidence as to Mr. Kitching's condition was uncertain

238      Mr. Devlin testified at trial that the medical evidence was uncertain as to whether Mr. Kitching was still suffering
from CRPS by the time of the JDR. In his view, this was a litigation risk since Mr. Devlin may not have been able to
prove that he was completely and permanently disabled. I agree. Mr. Devlin's attempt to strengthen this aspect of the
claim, by engaging Dr. Clarke, added to the uncertainty.

239      Therefore, I find that the medical evidence available to Mr. Devlin at the time reasonably led him to believe that
Mr. Kitching would be unlikely to recover the full amount of damages claimed had he gone to trial.

iii. The possibility that Mr. Kitching would not be able to beat a formal offer to settle by the defence

240      Under rule 4.29 of the Rules of Court, if a defendant makes a formal offer to settle that is not accepted and the
plaintiff's trial judgment does exceed that offer, then the plaintiff must pay any of the defendant's legal costs incurred
after the offer was made. The defendant is entitled to double their costs if the plaintiff's action is dismissed.

241      Formal offers to settle increase the pressure on a plaintiff. It is appropriately considered a litigation risk. The
issue I must resolve is whether it was a realistic risk for Mr. Devlin to consider and, if so, whether there was a reasonable
risk Mr. Kitching would not beat such an offer, at the time Mr. Devlin recommended that Mr. Kitching accept the
Settlement Offer.
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242      The defence had not made a formal offer to settle by the time of the JDR. However, there is evidence that it would
have done so before trial. I find that Mr. Verjee did say that if the Settlement Offer was not accepted, a formal offer
to settle would be made. An amount was not specified. I find it was reasonable to infer that the formal offer would be
$350,000 all inclusive, but it was possible it could be lower or higher. This conduct would be consistent with Mr. Rodin's
evidence that defence counsel often will file a formal offer to settle shortly after the JDR, that reflects their last offer.

243      I find that it was reasonable for Mr. Devlin to consider the cost consequences of a formal offer to settle. Trial
is unpredictable and failure to beat the defence's formal offer was a reasonable possibility, given the information then
known and the information known to still be needed for trial. That could result in a higher cost award against Mr.
Kitching, who at the time was struggling to pay his existing bills.

iv. Alberta judges rarely find that plaintiffs with these types of injuries are permanently injured

244      Mr. Devlin testified that courts "very seldom will simply give a person with these types of complaints a lifetime
award." He considered this as one of the reasons for settling. Mr. Rodin agrees with this general sentiment. He said:

And there's several cases in Alberta which clearly say that no matter what an economist says about how much future
loss of income will be over a person's working life, the courts have a tendency to reduce that number significantly.

Even where the evidence is clear that there's a total disability, even where the evidence is unclear that the person
will ever achieve a recovery of any significance, the courts will still in Alberta make an award for future losses on a
basis that this plaintiff will get their life together. That over time this plaintiff will achieve more function and that
this plaintiff will likely work. And that's the reality in Alberta, and then there's case law to back that up. I've been
involved in cases myself where that is the exact decision of the court.

245      In his closing argument, Mr. Kitching argues that this is not a legitimate concern since pecuniary damages, such as
future loss of income, future cost of care, and future housekeeping costs, are dictated by the evidence and not precedent.
He cites Martin v. Nova Scotia (Workers' Compensation Board), 2003 SCC 54 (S.C.C.), for the notion that chronic pain
plaintiffs cannot be treated identically. He also cites Davidson v. Patten, 2008 ABCA 65 (Alta. C.A.), for the proposition
that where the expert evidence demonstrates pecuniary losses, and those losses are not speculative, it is an error to not
grant those amounts unless a good reason is identified in the evidence.

246      By way of reply, Mr. Devlin contends that Mr. Kitching misconstrues the meaning of Mr. Rodin's comments.
Mr. Devlin cites a number of cases that "reveal careful reflection by the Courts of various legal principles that operate to
dramatically reduce calculations of loss with which plaintiffs present in these cases — principles such as reasonableness,
remoteness, causation" and others. These discounts result from problems with the plaintiff's case, not institutional
discrimination.

247           I do not view Mr. Rodin's comments as Mr. Kitching does. Mr. Rodin did not advance a theory of
judicial discrimination. Rather, his testimony emphasized the many legal hurdles that personal injury plaintiffs face in
discharging their onus of proof. In respect of each such hurdle a claimant will face a healthy judicial skepticism, as will a
defendant. Evidentiary problems with witness credibility, standard of care, causation, or damages are common and may
arise unexpectedly at trial. Trial judges will reduce the damages award, if not dismiss the action entirely, if on balance
the plaintiff's case is not proven in some key aspect. In this case, the defence had an IME that disputed Mr. Kitching's
diagnosis of CRPS. Mr. Kitching's own treating physicians did not agree as to what was causing his pain symptoms or
whether he continued to suffer from CRPS. As mentioned earlier, it was reasonable for Mr. Devlin to conclude that Mr.
Kitching might not present as a credible witness at trial. When the defence learned of Dr. Clarke's IME, which would
have been increasingly likely over time, then Mr. Kitching's case would have been in even greater danger. Accordingly,
I find that these problems with Mr. Kitching's case created a significant risk that a trial judge would reduce a damages
award. This potential deduction does not result from systemic judicial discrimination; it results from uncertainties and
shortcomings in Mr. Kitching's evidence.
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v. Conclusion as to Mr. Devlin's assessment of the Settlement Offer

248      Therefore I find that it was reasonable for Mr. Devlin to recommend that Mr. Kitching accept the Settlement
Offer. Mr. Devlin knew that certain litigation risks made it unlikely that Mr. Kitching would receive anywhere near his
best case outcome, as reflected in the JDR Brief. He knew that the medical evidence was uncertain. Although he did not
disbelieve Mr. Kitching, he was becoming less confident a trial judge would believe Mr. Kitching. He was forming new
doubts about the legitimacy or magnitude of his symptoms. He knew that chronic pain cases turned on the plaintiff's
credibility, that trial is unpredictable and that different trial judges can reach different conclusions on the same evidence.
Given these risks, there was a possibility that Mr. Kitching might receive less than five years' compensation for future loss
of income. This low award would have been reduced further if they failed to beat a formal offer to settle by the defence.
Mr. Devlin also knew that Mr. Kitching wanted compensation sooner rather than later. The Settlement Offer was within
the range of reasonableness and it was acceptable for Mr. Devlin to characterize it that way rather than purport to be
able to divine anything more precise.

249      I find that when Mr. Devlin opined that the Settlement Offer was "in the range", first, he spoke of the range
of reasonableness, given the circumstances, not a range between specific high and low numbers, and second, he spoke
of whether it was in the range of what Mr. Kitching might recover at trial, based on what was known at the time. Mr.
Devlin may have had in mind specific or even approximate numbers for maximum and minimum recoveries at trial, or
high and low estimates of recoveries at trial, but he was not under any obligation to tell them to his client. A lawyer is
not negligent for not doing so.

D. Rebuttal medical evidence

250      Mr. Kitching alleges that when faced with a challenge to the CRPS diagnosis, Mr. Devlin did not investigate
with other medical professionals if there was an alternative diagnosis for Mr. Kitching's pain symptoms. Mr. Kitching
argues that Mr. Devlin relied on his own assumptions regarding CRPS and advised Mr. Kitching to settle on the basis
that CRPS was a significant risk factor going into trial.

251      Mr. Berndt did not address the standard of care on this point. In his first expert report, Mr. Rodin concluded
that Mr. Devlin did not require additional medical or treatment records. Based on his review of the medical evidence,
Mr. Devlin had what he needed to prepare a proper settlement proposal.

252      How much medical evidence is required before heading into a settlement negotiation in a personal injury file is
a tactical consideration. How much medical evidence is required before a lawyer has a foundation for recommending
settlement in a personal injury action, or recommending a suitable range for settlement, is similarly a function of a
complex array of factors. Knowing what not to ask for by way of additional evidence, can be as strategic a decision as
knowing what not to ask in cross-examination. The answer may not be favourable in both cases. This risk is heightened
in chronic pain cases.

253      I accept Mr. Rodin's conclusion that Mr. Devlin attended the JDR with a sufficient amount of medical evidence
to be able to participate in the JDR and further to recommend settlement there. More important, in the absence of
evidence responding to a critical challenge to the claim is whether the lawyer adequately explains the situation to the
client when recommending settlement. For the client to make an informed decision, the lawyer can satisfy that obligation
by explaining any deficiencies in the evidence procured to date and of the risks that declining settlement, for example so
that such missing information can be generated, may result in adverse not favourable evidence. The lawyer must try to
help the client understand the more likely potential legal outcomes from the different options facing them (in this case
settling or not settling), plus facilitate the client's consideration of their own individual unique drivers. Examples are
their own particular values, inclinations, objectives, risk appetite, insecurity or confidence, financial pressure, disdain
for trial, availability for further litigation process given other demands on their time, and so on.
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254      In any event, I find that Mr. Kitching's argument on this point is not supported by the evidence. There were
three occasions when Mr. Devlin sought to reinforce the diagnosis of CRPS or discover other or better explanations
for Mr. Kitching's symptoms.

255         The first occasion is shown through Mr. Devlin's dealings with Dr. Hildebrand. As mentioned in Part III of
this decision, at the request of the defence Mr. Kitching had attended an IME with Dr. Penney on February 26, 2009.
This physician disputed the diagnosis of CRPS. In a letter dated May 6, 2009, Mr. Devlin asked Dr. Hildebrand for an
opinion as to whether Mr. Kitching was still suffering from CRPS and also for an opinion as to Mr. Kitching's "over all
recovery". He enclosed a copy of Dr. Penney's report with this letter. Mr. Devlin testified that he did this because Dr.
Hildebrand had previously diagnosed Mr. Kitching with CRPS and that he may be able to "back us up" on the diagnosis.
I accept that evidence as true. Although Dr. Hildebrand responded with a report that concluded Mr. Kitching's CRPS
had resolved in 2009, the evidence shows an attempt by Mr. Devlin to find evidence disputing Dr. Penney's findings and
assess Mr. Kitching's overall health.

256      The second occasion is shown through Mr. Devlin's dealings with Dr. Shah. As mentioned above, on May 11, 2009,
Dr. Shah told Mr. Kitching that she was comfortable diagnosing him with CRPS as she had seen colour changes and
blanching in his hands. Mr. Devlin testified at trial that Dr. Shah had written several reports on Mr. Kitching's CRPS,
but that he believed these reports could have been stronger. By way of letter dated December 2, 2009, Mr. Devlin asked
Dr. Shah for a medical report detailing the doctor's observations, diagnosis of his overall condition, and whether Mr.
Kitching suffers from CRPS. Dr. Shah provided that report on January 20, 2010, which concluded that Mr. Kitching
suffered from CRPS Type 1. This report was included in Mr. Kitching's JDR brief. I accept Mr. Devlin's testimony that
the reason he asked Dr. Shah for this report was to "bolster up some of her previous reports".

257      The third occasion where Mr. Devlin sought to reinforce the diagnosis of CRPS is his arranging the IME with
Dr. Clarke. Although Dr. Shah's January 20, 2010, report provided a diagnosis of CRPS, Mr. Devlin was justifiably
concerned about its persuasiveness. This is because Dr. Shah's report stated that a nuclear medicine scan done on January
11, 2010, showed no radiological evidence of CRPS. However, Dr. Shah stated that this did not negate such a diagnosis.
This was particularly problematic given that Mr. Kitching had emailed Mr. Devlin an article that discussed how medical
technology was highly successful in detecting CRPS. Moreover, calling Dr. Shah as an expert witness at trial was risky.
Her earlier reports indicated that she thought Mr. Kitching was obsessing about his pain symptoms. Additionally, Mr.
Devlin reasoned that since she was a treating physician her evidence would not carry the same weight as an independent
physician.

258      Mr. Devlin arranged for Mr. Kitching to attend an IME with Dr. Clarke on March 1, 2010. In his January 20,
2010, letter to Dr. Clarke, Mr. Devlin asked Dr. Clarke to review Mr. Kitching's records, see Mr. Kitching, and provide
a report for his trial. Mr. Devlin's letter did not instruct that Dr. Clarke's report be confined to CRPS, but left the report
open ended. In other words, this evidence shows that Mr. Devlin arranged for an IME with Dr. Clarke to reinforce the
diagnosis of CRPS and to ascertain Mr. Kitching's overall condition.

259      None of these three attempts yielded Mr. Devlin with evidence confirming the CRPS diagnosis. The argument
that Mr. Devlin did nothing when Mr. Kitching's CRPS diagnosis was challenged fails in the face of the evidence.

260      I find that Mr. Devlin did not rely on his own assumptions of CRPS when he advised Mr. Kitching at the JDR. Mr.
Devlin based his advice on the reports from the various treatment and independent physicians. I find that Mr. Devlin
did not breach the standard of care in this regard.

E. Undue Pressure

261      Mr. Kitching argues that Mr. Devlin forced him to accept the Settlement Offer by threatening to quit. According
to Mr. Kitching, under the Amended CFA this would have required Mr. Kitching to pay Mr. Devlin out at a rate of
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$500 per hour before Mr. Kitching could hire a new lawyer. Mr. Devlin denies that this threat occurred and argues that
Mr. Kitching voluntarily accepted the Settlement Offer without any pressure by him.

262      As stated above, I find that Mr. Devlin did not deliver any such ultimatum. I find that Mr. Devlin encouraged
settlement as being in Mr. Kitching's best interests. But he did not encourage settlement for any amount offered. He
agreed with Mr. Kitching when earlier offers at lower levels were declined, but he let that be Mr. Kitching's and Ms. Guy's
decisions. He was involving Mr. Kitching and Ms. Guy, letting them control the outcome, not declining lower offers
outright for them. I find that when more acceptable offers were presented, he similarly did not outright accept them for
Mr. Kitching and Ms. Guy, but properly continued to bring them back to Mr. Kitching and Ms. Guy to consider. Once
the defence offered $350,000, and after attempting to get it still higher as Mr. Kitching instructed, Mr. Devlin believed
there would be no higher offer that day. He understood the financial pressures on Mr. Kitching and Ms. Guy and he
appreciated the case may never be stronger for Mr. Kitching than it was at that time (from information then available
and given the credibility based claim as earlier described herein).

263      I also consider it significant that in the Settlement Complaint no mention is made of feeling pressured or coerced
into accepting the Settlement Offer under duress. Mr. Kitching had reasons in retrospect for thinking the claim to be
worth more. He thought those reasons were not factored into the generation of the final settlement number. He wanted
it increased for those reasons. He did not say he had been pressured into settling by Mr. Devlin threatening to withdraw.
In cross-examination he explained that omission from his Settlement Complaint on the basis that he intentionally left
it out because he wanted Mr. Devlin to carry on with the file. I do not find that credible. None of his communications
lacked length or detail. His Settlement Complaint email had seven separate points. He obviously spent time crafting the
email and selecting his points for inclusion. Most all of them criticized Mr. Devlin, which is inconsistent with his evidence
that he omitted things in the hopes Mr. Devlin would carry on with his claim. They were not different in kind from his
pressure and coercion allegation, therefore I do not believe that he felt pressure at the time because of the possibility of
Mr. Devlin withdrawing. If he truly had been pressured into settling against his will and better judgment, I believe this
would have been the headline issue in his Settlement Complaint email with the other seven points relegated to support
for why the settlement in his view was imprudent but because of the pressure he signed.

264      Clients hire counsel to get their professional advice on, among other things, whether or not to settle at various times
when opportunities arise. Counsel must take care not to unduly influence clients, ensuring a decision to settle is truly the
client's and not counsel's, but they do a disservice if they remain so neutral as to leave the client without the counsel's
experience and perspective. Counsel should not stand idly by shrugging their shoulders while a client dithers indecisively
over a reasonable offer, perhaps out of fear of unduly pressuring the client. The final decision must be the client's and
based on their judgment, but the lawyer's opinion should be clearly communicated prior so the client may factor it in.

265      In a case like this counsel should take care not to assure a client of a certain outcome at trial because, as Mr. Rodin
observed, there are too many variables to be able to predict their outcome with such certainty. Experienced counsel are
often sought precisely because their experience accords them an informed vantage point from which to assess the many
moving parts in these types of cases.

266      The decision to settle is rarely an easy one for clients, at any stage of the process, particularly if they set their
expectations too high from believing an unrealistic forecast outcome by a lawyer trying to get retained, believing a
foolishly inflated number in a statement of claim, or believing only the strengths of their case and none of the weaknesses.
In my view the latter was a factor in this case.

267      Sometimes the most awkward question from a client to a lawyer at such times is "what would you do?", to which
the lawyer must be very careful to both resist making the decision for the client while still giving the client the benefit of
their forecasts of the legal consequences of accepting or not accepting an offer. The client should then factor that in with
their own personal considerations and desires, if necessary with their lawyer's careful inquiries.
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268        Mr. Kitching also advances an argument in the alternative. He states that even if I do not prefer his version
of events over that of Mr. Devlin's, Mr. Kitching knew that the Amended CFA required him to pay out Mr. Devlin
at his hourly rate before the file could be transferred to another lawyer. He argues that he reasonably perceived it as a
"now or never" situation and he was deprived, as a result of Mr. Devlin's conduct, of the opportunity to make a well-
advised decision.

269      I disagree. I find Mr. Devlin said that he did not think they could do any better than $350,000 at the JDR. I
find Mr. Devlin did not threaten to quit if Mr. Kitching did not accept the Settlement Offer. I find that Mr. Devlin
indicated that he may have to withdraw if the matter did not settle. I also find, however, that it was a true statement on
Mr. Devlin's part. Knowing what he did about the strengths, weaknesses and risks of the claim, followed by a rejection
by Mr. Kitching of what he considered to be a reasonable settlement offer, Mr. Devlin realized there was now a real
possibility that he should withdraw because these factors suggest Mr. Kitching may have lost confidence in Mr. Devlin's
advice and service. Given the statement that he may have to withdraw was true, it was something Mr. Devlin should
have told Mr. Kitching. It would have been worse for Mr. Devlin to know that and not tell his clients.

270      I find that it was stated as a possibility only, not at all as an ultimatum. Had it been delivered as an ultimatum
it would have become the subject of memorable further discussion among them. The evidence did not suggest any such
further discussion. If it were true that Mr. Kitching perceived his situation to be a now or never situation, because of Mr.
Devlin indicating he may have to withdraw, I am confident that Mr. Kitching would have asked at the time about the
consequences under the Amended CFA. Mr. Kitching was not the sort who shied away from raising any of his concerns
with his lawyer. For example, he persisted with his line by line comments on the JDR Brief, despite Mr. Devlin's initial
reaction. He interviewed a number of counsel first before hiring Mr. Devlin.

271         Also, as explained in more detail above, it was not identified as a source of alleged "duress" in either of Mr.
Kitching's subsequent emails. I find therefore that Mr. Kitching did not feel undue pressure to accept the Settlement
Offer by reason of Mr. Devlin's statement. If Mr. Kitching had felt pressured he would have said so or he would have
asked about the implications on him under their contingency arrangement. The trial evidence persuades me that neither
occurred.

272      Rather, I find that during the JDR Mr. Devlin was attentive to Mr. Kitching's inquiries and his directions. He
did not dissuade Mr. Kitching from asserting what was on his mind, from asking questions during their discussions on
whether to accept the Settlement Offer or prevent him from speaking directly with counsel opposite. Mr. Kitching has
not proven that Mr. Devlin's conduct in this respect fell short of the standard of care owed to Mr. Kitching.

F. Residual Concerns

273      I find that Mr. Kitching was the sort of client that wanted to be more involved in his case than less. This was
manifest, for example, in his careful line by line review of the JDR Brief and his insistence at speaking directly with Mr.
Verjee towards the end of the JDR meeting.

274      That inclination is not necessarily a bad thing or a good thing; everyone is different. Mr. Kitching's nature and
preference was to understand and to be involved. It influenced his expectations of Mr. Devlin. Mr. Kitching was not
the sort to leave things with his lawyer and accept whatever that lawyer may wish to do or decide for him. He wanted
to understand all that might occur as the process unfolded and to be guided by his lawyer in how to act, behave and
speak, to maximize his compensation but also just because it was his way. He wanted to understand in advance the traps
he feared may be laid for him by the lawyer opposite, the pitfalls, the dangers, and the risks. These are all very normal
concerns and stresses for which one's lawyer can be looked to for guidance. Mr. Kitching did not know always what to
ask from Mr. Devlin, but expected his counsel to let him know what he would need to know.

275      Some lawyers encourage such engagement by the client, in part so the client feels they are well served through the
process, regardless of the result of the process, and so that they can provide informed instructions when called on to do
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so. If taken too far by a client, however, such intense engagement can indicate a desire on their part not just to maximize
their legal position but to manipulate and control the process in an effort to achieve an outcome that exceeds their due.
The lawyer must not countenance that. Therefore some lawyers will resist a client's engagement, specifically as it relates

to the client's evidence, since it may cause an observer to think the lawyer is 'coaching' the client, 1  that is, manipulating
or contriving the evidence to achieve a 'better' result than they are entitled, subverting the interests of justice.

276      Mr. Devlin's approach tended more to the 'leave it with me' style of legal representation. This was evident from
his failure to have Mr. Kitching understand how the day(s) of questioning may unfold, that if time permitted all three
individuals (Ms. Wyatt, Mr. Kitching and Ms. Guy) might be questioned on the first day not split over the two days. It
was also evident from Mr. Devlin saying "it better not be fucking grammatical errors" when Mr. Kitching told him he had
suggestions for the JDR Brief. Mr. Kitching would have felt better served by a lawyer that catered to his every question
and curiosity and that explained his or her rationale for every strategic decision. That was not Mr. Devlin's practice style.

277          It was apparent to me that Mr. Kitching did not sufficiently appreciate the complete nature of his case as it
stood heading into and during the JDR. This trial revealed to Mr. Kitching far more of Mr. Devlin's thought process
and rationale for recommending accepting the Settlement Offer than was explained to him at the time he was presented
with settlement offers. The lawyer cannot convey all their thought process and rationale, especially when the pressured
timelines of a JDR or trial demand immediacy. Further, clients will vary in their capacity to understand, which certainly
affects the lawyer's task. Insofar as Mr. Kitching was concerned, however, he had no inability to understand and at
the time of reviewing the JDR Brief, like many clients, he showed that his knowledge of the facts was better than this
lawyer's. Mr. Kitching was the sort of person that was prepared to challenge each and every aspect of the opinions,
instincts and conclusions of Mr. Devlin. That personality makes it more work for the lawyer to explain their thought
process and rationale to the client, but that's the job. The lawyer must do their best to ensure the client is brought to a
place of sufficient understanding on all decisions the retainer agreement between them leaves to the client.

278      Prudent lawyers will discuss with their clients periodically, but certainly at the outset of a retainer, the sorts of
decisions that will arise as the retainer is performed. They will seek to agree on the scope of authority of the lawyer to
make decisions alone and those which the properly informed client will make. They will discuss the nature and frequency
of reporting expected. They will discuss how the client can draw to the lawyer's attention any questions or concerns about
the work product or about the solicitor client relationship. These sorts of 'meta' discussions, distinct from discussions
about the substance and progress of the legal work, help ensure the lawyer's work is responsive to the client's needs,
plus greatly reduce the risk of unpaid bills, law society complaints or, perhaps worst of all for the lawyer, creating a bad
reputation in the marketplace.

279      While good counsel fashion their approach to suit the client's needs, this does not mean counsel fall short of the
standard of care every time a client's informational need is, unreasonably, for coddling or for comprehensive, patient,
painstaking repeated explanations, and that need goes unmet. The test is objective, not subjective.

280      I am not prepared to conclude that Mr. Kitching's understanding deficit amounted to a breach of the standard
of care by Mr. Devlin, largely because, first, it is evident Mr. Devlin did inform Mr. Kitching of his risks, both on an
ongoing basis (by mail and during the lengthy discussion of Mr. Kitching's comments on the JDR Brief) and during the
numerous discussions through the JDR and, second, because of Mr. Kitching's heightened sensitivity, if not obsessive
resistance, to anything adverse to his case (making the task in Mr. Kitching's case virtually impossible to satisfy). More
practically, it is equally possible that had Mr. Kitching's heightened need for better understanding actually been satiated,
the Settlement would never have occurred and the risk of reduced recovery, by later settlement or trial, realized.

281      My second "residual concern", and more troublesome concern, was Mr. Devlin's failure to draw Mr. Kitching's
attention to all the material differences between the Original CFA and the Amended CFA. The letter that he mailed to
Mr. Kitching on November 5, 2009, referred only to the increased contingency fee percentage, not to any of the other
changes. As a fiduciary, a lawyer has a duty to fully disclose all relevant and material information relating to a client's
interests: Adeshina at para 114. Given the conflict of interest every lawyer is in when dealing with their client in respect of
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the contractual relationship between them, as opposed to the subject matter of the retainer, this duty of the utmost good
faith must not only be performed but be seen to be performed. I acknowledge that Mr. Kitching had an opportunity
to review the Amended CFA before he signed it. That does not meet Mr. Devlin's duty to clearly point out all changes
to his client and to satisfy himself that Mr. Kitching understood them before agreeing. In this case, the client was more
vulnerable because of his deteriorated economics and state of health, militating in favour of more care being taken by
Mr. Devlin in respect of the changes, than less.

282      Neither of these two residual concerns, however, had any effect on the reasonableness of accepting the Settlement
Offer. As discussed in the next section, I find no causal connection between them and Mr. Kitching's outcome at the
JDR. Put another way, had Mr. Devlin satisfied these obligations, the Settlement Offer would still be reasonable in the
circumstances.

VII Causation

283      In order to succeed in this lawsuit Mr. Kitching must also prove that the breach of the standard of care caused
him loss. In other words, Mr. Kitching has the burden of proving that he would not have agreed to the Settlement Offer
or that he would have extracted a higher settlement from Ms. Wyatt's insurer but for the professional failings of Mr.
Devlin: Webb v. Birkett, 2009 ABQB 239 (Alta. Q.B.).

284      I find that the Settlement Offer was within the range of acceptable outcomes and therefore Mr. Kitching has
not suffered loss by reason of Mr. Devlin's conduct. Mr. Kitching was alleging extraordinary and permanent injuries
as a result of the Accident. Because his symptoms were based primarily on his self-reports there was a significant risk
that his damages award would be reduced if a trial judge did not find him credible. There was evidence to show that
Mr. Kitching's credibility was at issue on a few fronts. These litigation risks, in addition to the ones I discussed earlier,
properly led to a substantial discount from Mr. Kitching's case presented in the JDR Brief, since trial may have resulted
in little to no recovery plus an obligation to pay some or all of Ms. Wyatt's legal fees.

285      I am of the view $350,000 was a fair and reasonable compromise result for Mr. Kitching at the time. Therefore,
even if I had found Mr. Devlin had breached the standard of care, such breach did not cause Mr. Kitching any loss. I also
find that regardless of Mr. Devlin's conduct, Ms. Wyatt's insurer was not going to offer anything more than $350,000
all inclusive. Nothing more was able to be extracted at the JDR.

286          Further, in respect of the residual concerns, despite Mr. Devlin's inability to enable Mr. Kitching to fairly
appreciate and acknowledge the risks he faced if he declined the Settlement, and even if Mr. Devlin had properly disclosed
all the changes in his Amended CFA, I find these behaviours did not cause any reduction in the Settlement amount.

VIII Damages: Conducting a Trial within a Trial

A. General Principles of Damages

287      In Webb, the Alberta Court of Appeal explained how to assess damages when the allegation is the lawyer caused
the client to accept an improvident settlement. The Court, at para 61, held that a plaintiff must show that but for the
lawyer's negligence, the plaintiff would have obtained a better settlement or would have proceeded to trial and obtained
more than the settlement provided. In this case, Mr. Kitching does not contend that he could have obtained a better
settlement at the JDR. Rather, he argues that he would have obtained a greater compensation had he proceeded to trial.
The proper way to quantify his damages, therefore, is to conduct a trial within a trial.

B. The Trial within a Trial

288      As described in Adeshina, at paras 408 and 409, a trial within a trial is a distinct component of a professional
negligence proceeding. It requires that the judge presiding over the professional negligence trial adjudicate on the merits
of the underlying personal injury action to determine what loss, if any, arose from a breach of the lawyer's professional
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obligations. I am not entitled to take into consideration matters covered by solicitor-client privilege, such as Mr. Devlin's
assessment of the strengths and weaknesses of his case and his impression of Mr. Kitching's credibility. Additionally, I
cannot consider any aspect of the JDR. Rather, I must assess Mr. Kitching's personal injury claim solely on the basis
of the evidence the parties chose to present before me.

289      Mr. Devlin argues that a trial within a trial is not possible in the case at bar. This is because Mr. Kitching was
involved in three other motor vehicle accidents from 2010 to 2012. Mr. Devlin argues that Mr. Kitching was still suffering
from additional injuries caused by these accidents when he was assessed by the medical experts who testified at this trial.
Consequently, these subsequent accidents make it impossible for Kitching's experts to reconstruct the trial within a trial.
Additionally, since Mr. Kitching did not call his treating physicians at this trial, his medical experts cannot rely on the
treating physicians' medical records to establish a medical foundation for the injuries.

290      Mr. Devlin argues that in this case the "hybrid process" described in Adeshina must be employed. The "hybrid
process" involves developing multiple hypothetical trials that each assume different facts to fill in missing expert evidence.
I would then assess damages based on whatever hypothetical trial is most plausible. That was the approach taken in
Adeshina because the plaintiff did not call any medical expert witnesses to prove his injuries within the trial within the
trial.

291      I do not consider the "hybrid process" to be required here. As will be discussed in greater detail below, a physiatrist
retained by Mr. Kitching opined that the Accident caused his injuries. The physiatrist also spoke to how the subsequent
accidents would influence his findings. Therefore, I can agree with the physiatrists' evidence on causation, disagree with
it, or accept parts of it. If the medical evidence cannot attribute Mr. Kitching's current condition to the Accident, then
Mr. Kitching cannot succeed on causation in the trial within a trial. Accordingly, I find that I am able to assess damages in
the trial within the trial so long as I consider the effect, if any, that the subsequent accidents have on the medical evidence.

292      Neither does the second hand use of the treating physician records defeat the trial within the trial. Justice Sopinka's
concurring reasons in R. v. Lavallee, [1990] 1 S.C.R. 852 (S.C.C.), draw a distinction between evidence that an expert
obtains and acts upon within the scope of his expertise and evidence that an expert obtains from a party to the litigation
touching a matter directly in issue. Independent proof is required for the latter, but not the former. This distinction aligns
with the principled exception to hearsay and is found at pp 899 - 900:

The resolution of the contradiction inherent in Abbey, and the answer to the criticism Abbey has drawn, is to be
found in the practical distinction between evidence that an expert obtains and acts upon within the scope of his
or her expertise (as in City of St. John), and evidence that an expert obtains from a party to litigation touching a
matter directly in issue (as in Abbey).

In the former instance, an expert arrives at an opinion on the basis of forms of enquiry and practice that are accepted
means of decision within that expertise. A physician, for example, daily determines questions of immense importance
on the basis of the observations of colleagues, often in the form of second- or third-hand hearsay. For a court to
accord no weight to, or to exclude, this sort of professional judgment, arrived at in accordance with sound medical
practices, would be to ignore the strong circumstantial guarantees of trustworthiness that surround it, and would be,
in my view, contrary to the approach this Court has taken to the analysis of hearsay evidence in general, exemplified
in Ares v. Venner, [1970] S.C.R. 608.

In R. v. Jordan (1984), 39 C.R. (3d) 50 (B.C.C.A.), a case concerning an expert's evaluation of the chemical
composition of an alleged heroin specimen, Anderson J.A. held, and I respectfully agree, that Abbey does not apply
in such circumstances. (See also R. v. Zundel (1987), 56 C.R. (3d) 1 (Ont. C.A.), at p. 52, where the court recognized
an expert opinion based upon evidence "... of a general nature which is widely [page 900] used and acknowledged
as reliable by experts in that field.")
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Where, however, the information upon which an expert forms his or her opinion comes from the mouth of a party
to the litigation, or from any other source that is inherently suspect, a court ought to require independent proof of
that information. The lack of such proof will, consistent with Abbey, have a direct effect on the weight to be given
to the opinion, perhaps to the vanishing point.

(emphasis added).

293      Subsequent binding decisions recognize this distinction: R. v. B. (S.A.), [2003] 2 S.C.R. 678 (S.C.C.) at paras
62-63; Kon Construction Ltd. v. Terranova Developments Ltd., 2015 ABCA 249 (Alta. C.A.), at para 45. Although I do not
necessarily need to discount weight from an expert opinion that relies on reliable second hand sources, I can still decide to
give it less weight under my residual discretion: SAB at para 63; R. v. Borowiec, 2015 ABCA 232 (Alta. C.A.) at para 72.

294           Given the foregoing, any self-reporting by Mr. Kitching to his medical experts has no weight unless it is
independently proven through Mr. Kitching's viva voce testimony at this trial. The medical records prepared by his
treating physicians do not need to be independently proven; there is no basis here to undermine the strong circumstantial
guarantee of their trustworthiness. However, under my residual discretion I can still give the expert opinion less weight
if warranted. I find that the trial within the trial can proceed in accordance with these principles.

C. Trial within a Trial - Positions of the Parties

295          For this hypothetical trial, Mr. Devlin essentially steps into the shoes of Ms. Wyatt as the defendant in the
personal injury action. Mr. Kitching did not allege that this violates his solicitor-client privilege. In any event, he waived
this privilege once he commenced the action against Mr. Devlin: Monco Holdings Ltd. v. B.A.T. Development Ltd., 2001
ABQB 133 (Alta. Q.B.) at para 7.

296      In the agreed statement of facts, Mr. Kitching and Mr. Devlin agree that Mr. Kitching had a green light and that
he was struck by a left turning vehicle driven by Ms. Wyatt. Therefore, liability is not at issue.

297      Mr. Kitching claims had he gone to trial, he would have been awarded $1,847,500 to $2,663,000. He argues that he
suffers from chronic pain and is permanently disabled from all employment. He submits that no reduction to his damages
should be made for the purely speculative possibility that he will improve. If any reduction is made, it should be less
than five percent. Mr. Kitching called several expert witnesses to substantiate his underlying personal injury claim. These
experts, who assessed Mr. Kitching from 2013 to 2014, include a physiatrist, a psychologist, an occupational therapist,
and an economist.

298      Mr. Devlin argues that Mr. Kitching has not proved that the Accident caused his injuries. If causation is proven,
Mr. Devlin argues that Mr. Kitching's total damages are no more than $500,000. Mr. Devlin did not call any expert
witnesses to rebut Mr. Kitching's experts.

D. Issues

299      Based on the positions of the parties, the issues for the trial within the trial are as follows:

i) Causation - What injures did the Accident cause?

ii) Quantum - If the injuries are causally connected to the Accident, what is the quantum of damages?

E. Causation

i. General Principles
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300      In Clements (Litigation Guardian of) v. Clements, 2012 SCC 32 (S.C.C.), the Supreme Court emphasized that a
plaintiff must demonstrate a causal link between the injury and the defendant's negligence. The Court summarized the
"but for" test at paras 8 and 9:

The test for showing causation is the "but for" test. The plaintiff must show on a balance of probabilities that
"but for" the defendant's negligent act, the injury would not have occurred. Inherent in the phrase "but for" is the
requirement that the defendant's negligence was necessary to bring about the injury — in other words that the
injury would not have occurred without the defendant's negligence. This is a factual inquiry. If the plaintiff does not
establish this on a balance of probabilities, having regard to all the evidence, her action against the defendant fails.

The "but for" causation test must be applied in a robust common sense fashion. There is no need for scientific
evidence of the precise contribution the defendant's negligence made to the injury. (Citations omitted).

301      Mr. Kitching was involved in three motor vehicle accidents from December 2010 to September 2012, the particulars
of which are as follows:

Accident 1: On December 15, 2010, Mr. Kitching rear ended the bumper of another driver. He described the accident
as a very minor one and stated that neither vehicle sustained damage. Although the other driver served him with a
statement of claim that alleged many injuries, Mr. Kitching testified that the litigation stopped after he sent some
pictures of his car to the other driver's insurance adjuster.

Accident 2: On September 6, 2012, Mr. Kitching claims that a truck belonging to the Calgary Parking Authority
ran a red light and collided into Mr. Kitching's minivan at an intersection. Mr. Kitching testified that his vehicle
was damaged beyond repair. He testified that as a result of this accident he suffered from pain in his right knee,
and that his general pain levels increased "considerably" until mid-2013 before subsiding to the level they were at
prior to this accident. He stated that during this period of enhanced pain, he received more prolotherapy through
the Advanced Spinal Care Centre. On August 28, 2014, he filed a statement of claim against the City of Calgary,
which alleged that this accident caused him injuries to the head, neck, jaw, back, and hip, as well as chronic pain,
reduced range of motion, shock, anxiety, depression, and permanent and partial disability.

Accident 3: On September 26, 2012, Mr. Kitching was stopped behind a vehicle at an intersection. The other driver
backed up and the tow hitch damaged the hood of Mr. Kitching's rental vehicle. He testified that he did not suffer
any injuries as a result of this accident. On April 21, 2015, Mr. Kitching filed a statement of claim against the other
driver, alleging that the accident caused him injuries to the head, jaw, back and knees, as well as shock, anxiety,
depression, headaches, and permanent and partial disability.

302      The "but for" test does not result in a requirement that a defendant's negligence be the only cause of a plaintiff's
injury: Athey v. Leonati, [1996] 3 S.C.R. 458 (S.C.C.). In other words, a defendant who causes some of a plaintiff's loss
is not excused merely because other causal factors also produced or helped to produce harm. The "but for" test is the
presumptive legal test for causation but, if it is unworkable for a plaintiff to prove causation to the "but for" standard, he
may still succeed if he can prove causation by meeting the "material contribution" test: Clements at para 46. The Supreme
Court of Canada in Clements wrote that the material contribution test is appropriate where:

(a) the plaintiff has established that her loss would not have occurred "but for" the negligence of two or more
tortfeasors, each possibly in fact responsible for the loss; and (b) the plaintiff, through no fault of her own,
is unable to show that any one of the possible tortfeasors in fact was the necessary or "but for" cause of her
injury, because each can point to one another as the possible "but for" cause of the injury, defeating a finding
of causation on a balance of probabilities against anyone.

ii. Dr. Tony Giantomaso's Evidence
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303      Mr. Kitching called Dr. Tony Giantomaso to give opinion evidence as to Mr. Kitching's physical condition based
on an IME that he conducted on May 14, 2014. The IME was requested by Mr. Kitching's counsel. Dr. Giantomaso is
a physiatrist and fellow of the Royal College of Physicians and Surgeons of Canada.

304      In his report dated May 14, 2014, Dr. Giantomaso wrote that Mr. Kitching indicated that the greatest area of
pain is in the upper to mid spine. Mr. Kitching also indicated hand and feet pain since the Accident, as well as decreased
strength and hypersensitivity in both hands and feet. The doctor also wrote that Mr. Kitching indicated no significant
deterioration of his symptoms over the last two years.

305      In the neurological and musculoskeletal examinations, Dr. Giantomaso made the following observations:

a. a pinprick sensation caused a disproportionate response and that Mr. Kitching was unable to tolerate sustained
repetitive testing in both the hands and feet;

b. a palpatory examination noted diffuse pain including the cervical, thoracic, and lumbar spinal regions, back of
neck, and hands and feet;

c. the cervical, thoracic, and lumbar range of motion were all painful but good;

d. hip and shoulder range of motion were all painful but good;

e. hands and feet range of motion was good, but produced pain upon flexion; and

f. sitting and other positions produced pain.

306      Dr. Giantomaso testified that throughout the exam, there were "no alarm bells" that suggested "completely unusual
responses." His report also summarized various records authored by Mr. Kitching's treating physicians that he reviewed.

307      Based on the patient history, the physical examination, and the available medical documents, Dr. Giantomaso
concluded that the following diagnoses were causally related to the Accident:

a. post-traumatic cervical, thoracic, and lumbar sprain/strain injuries now evolved to a chronic diffuse pain
syndrome;

b. right wrist capitate fracture, which had now healed; and

c. possible CRPS of the right wrist, although the diagnosis is inconclusive.

308      Dr. Giantomaso also diagnosed Mr. Kitching with post-traumatic adjustment disorder, low mood and anxiety.
His report states that these psychological diagnoses are outside of his speciality and are "possibly" related to the Accident.

309      It is important to identify exactly what factors informed the basis of each physical diagnosis. Dr. Giantomaso
explained that chronic diffuse pain syndrome is not an accepted diagnosis; it is a descriptive diagnosis that refers to
widespread soft tissue pain. The doctor's diagnosis of chronic diffuse pain syndrome was based on three primary factors.
First, Dr. Giantomaso noticed various abnormal muscle spasms and trigger points while applying pressure to Mr.
Kitching's back and neck. He explained that these are empirically verifiable signs that the patient is experiencing pain.
Second, Mr. Kitching indicated pain at the extremities of any range of motion. Third, Mr. Kitching indicated feelings
of pain and hypersensitivity in the hands and feet. Therefore, the diagnosis of chronic diffuse pain syndrome is based on
a blend of objective verification and subjective self-reporting.

310      Since the right wrist capitate fracture had healed by the time that Dr. Giantomaso met with Mr. Kitching, this
diagnosis was based entirely on medical documents from the treating physicians.
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311      The section of Dr. Giantomaso's report that deals with CRPS is important and I will reproduce it in its entirety:

I have never before seen a complex regional pain syndrome involving both hands and feet. There was no significant
trauma to the hands or feet that are directly diagnosed at any time initially after the accident other than the right
wrist. Based on my examination today, although there are subjective feelings of allodynia and hyper-dysesthsia I
did not note any edema, atrophy, weakness, or significant loss of range of motion other than only mildly in the
right wrist.

Thus, based on his current presentation I would not support a diagnosis of complex regional pain syndrome
involving both hands and feet or lower extremities below the shins. Based on his history and Dr. Hildebrand's
documentation as well as David Volpi's documentation and Dr. Shah's documentation a diagnosis of milder complex
regional pain syndrome of the right wrist following a capitate fracture is reasonable and probable.

312      Dr. Giantomaso also offered statistical evidence supporting his view that Mr. Kitching's claim of CRPS in four
extremities had no basis:

A Because the chronic pain clinic came up with this, oh, he has complex regional pain syndrome of his hands
and feet. Whoever came up with that clearly doesn't know the newest criteria because it doesn't meet it. So I
can't agree with it.

Q All right. So to put that in a nutshell, sensitivity in all four limbs, that's not terribly uncommon. But to reach
the technical diagnosis —

A Absolutely.

Q — for all four limbs —

A Is —

Q — you've never seen that before.

A No. And it's so rare. I mean, if you look at statistical again, you know, complex regional pain syndrome
when it happens is 1 in 100,000 injuries or less. And to do that for four limbs you want to go 100,000 times
100,000, it's like a trillion to 1 chance. So I'm just saying it's — I've never seen it, no one's ever going to see it,
and I think it's just the wrong way to express it.

313      In his testimony, Dr. Giantomaso added that CRPS requires the presence of very specific criteria that fall into
specific guidelines in order for that diagnosis to be appropriate, and that the manifestation of Mr. Kitching's symptoms
did not fit into those specific guidelines. Therefore, Dr. Giantomaso disputes a diagnosis of CRPS in Mr. Kitching's
feet and left hand. He advances an inconclusive diagnosis of CRPS in the right hand based on Mr. Kitching's subjective
feelings of pain and the medical documents that he had reviewed.

314          In terms of prognosis, Dr. Giantomaso wrote that the vast majority of improvement is expected to occur in
the first six to twelve months after trauma. In his opinion, Mr. Kitching has met maximal medical improvement and
is unlikely to experience further improvement over time. In his testimony, he added that more than ninety percent of
people with chronic pain disorders suffer from it their entire lives.

315      Although his report references the 1995 motor vehicle accident, Dr. Giantomaso testified that he "had no idea" that
Mr. Kitching was involved in any subsequent vehicle accidents. However, he maintains that his causal analysis would
not change if Mr. Kitching's exacerbated symptoms had resolved by the time of the IME in May 2014. Mr. Kitching
testified that any exacerbated symptoms from Accident 2 had resolved by mid-2013. I give this testimony little weight,
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because of its inconsistency with other representations by Mr. Kitching about Accident 2, the forces involved in Accident
2 and its self-serving nature.

iii. Mr. Stephen Kuyltjes' Evidence

316      Mr. Stephen Kuyltjes is an occupational therapist and president of a company that provides various rehabilitation
services to injured persons. Mr. Kuyltjes prepared a FCE, loss of housekeeping assessment and a future cost of care
report based on an assessment of Mr. Kitching on October 1, and 2, 2013. As the housekeeping assessment and the future
cost of care report deal with damages, I will not address them now.

317      Mr. Kuyltjes provided evidence that Mr. Kitching performed a thorough battery of physical and observational
tests assessing range of motion, strength, dexterity and capacity for performing physical tasks, and testified that Mr.
Kitching was severely limited in almost all aspects of his functional capacity due to pain. The FCE concludes that Mr.
Kitching is not capable of performing his pre-accident job and that the probability of him finding a different job that
he could do is "very, very, very low."

318      Mr. Kuyltjes acknowledged that since pain cannot be measured objectively, his conclusions are largely based on
Mr. Kitching's self-reporting of his pain symptoms. He also based his conclusions on the medical reports from the treating
physicians, which had diagnosed Mr. Kitching with CRPS. Although Mr. Kuyltjes did not have Dr. Giantomaso's report
at the time he wrote the FCE, he testified that the diagnosis of chronic diffuse pain syndrome, instead of CRPS, does not
change any of Mr. Kuyltjes' conclusions. Accordingly, Mr. Kuyltjes' expert opinion is largely based on the truthfulness
of Mr. Kitching's self-reporting and the accuracy of Mr. Kitching's prior diagnoses.

319         Mr. Kuyltjes testified that Mr. Kitching demonstrated a general consistency between his self-reports and his
test observations. However, he also noted several inconsistencies. Specifically, Mr. Kitching had a "high" variability of
grip testing, although he offered that this variability may result from test anxiety or pain. Mr. Kuyltjes also noted that
Mr. Kitching reported different levels of pain for different activities that require similar movements. For example, Mr.
Kitching reported that making a shopping list caused him twice as much pain than writing an envelope, and that pouring
a pot of coffee caused more pain than pouring a glass of lemonade. He also observed that Mr. Kitching appeared to be
"somewhat defensive or at least alert to any comments that seemed to undermine his — or question his credibility."

320      Mr. Kuyltjes noticed that Mr. Kitching wore a right knee brace, but that he never learned why. The FCE also
does not refer to any of Mr. Kitching's subsequent motor vehicle accidents.

iv. Dr. Raymond Ancill's Evidence

321      Dr. Raymond Ancill is a psychiatrist who has a lengthy background of working with patients who have experienced
physical trauma, such as through motor vehicle accidents. He examined Mr. Kitching on June 3, 2014.

322      Dr. Ancill testified that Mr. Kitching's mood was predominantly euthymic and not anxious or depressed. He
stated that there were no indicators of a psychiatric component to his pain and that Mr. Kitching did not suffer from a
somatoform disorder. Dr. Ancill also concluded that there were no indicators of a mood disorder, an anxiety disorder,
or any other psychiatric disorder.

323      Mr. Kitching also did not tell Dr. Ancill about any subsequent motor vehicle accidents, even though Dr. Ancill
said he typically asks about that.

v. Adverse inference

324      In civil litigation no party has an obligation to call a particular witness. However, a trial judge may draw an
adverse inference from a party's failure to call a witness whose testimony would be expected to assist the party's case:
Halsbury's Laws of Canada - Evidence (2014 Reissue) at HEV-14 (Lexis).
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325      Mr. Devlin asks the Court to draw an adverse inference against Mr. Kitching for his failure to call a vocational
expert. A vocational expert provides an expert opinion as to what types of jobs, if any, an injured person can perform.
In response, Mr. Kitching argues that a vocational expert was not necessary. This is because Mr. Kuyltjes concluded
that Mr. Kitching could not perform any type of work.

326         I am not persuaded, on balance, that Mr. Kitching has shown he is disabled from all types of work. First, I
qualified Mr. Kuyltjes to give expert opinion evidence on functional capacity assessments, loss of housekeeping capacity,
future care costs and his assessment of Mr. Kitching. This qualification did not include residual vocational capacity and
Mr. Kuyltjes' own report recommends that Mr. Kitching complete a separate vocational assessment. Therefore, Mr.
Kuyltjes' opinion that Mr. Kitching cannot perform any type of work was beyond his qualification.

327      Secondly, Mr. Kuyltjes observed that Mr. Kitching had "some potential for performing work in the future" based
on Mr. Kitching's ability to drive, alternate between sitting and standing, walk, speak, hear, gesture, type, and use voice
recognition software. Although I accept that Mr. Kitching could not return to active dry wall installation work, from all
that was presented to me it appears likely that a wide range of alternate gainful employments are nevertheless available
to him. Everything about Mr. Kitching's pre-Accident industriousness and entrepreneurship, coupled with his post-
Accident and trial demonstrations of intelligence (both written and oral), endurance, attention to detail and tenacity,
suggests he could succeed if not excel if he were to teach it at a trade school, consult in the drywall installation sector,
provide cost estimates for larger contractors, or sell building materials, such as retail at a hardware store or wholesale
to retailers.

328      Dr. Giantomaso "did not note any edema, atrophy, weakness, or significant loss of range of motion other than only
mildly in the right wrist." Mr. Kuyltjes noticed a high variability of results on grip testing plus inexplicable differential
reports by Mr. Kitching of his pain experienced for different activities that required the same physical capacity. These
suggest to me exaggeration by Mr. Kitching and cause me to greatly doubt the claimed degree of his functional capacity
limitations.

329      Alternatively, I have no evidence that Mr. Kitching made any attempt to retrain to work in an occupation that
would build off his facility with computer technology but permit him to alternate between sitting and standing, such as
perhaps website design, day-trading, or even telephone marketing. His experience and manner would suit him also for
management in many sectors.

330         Accordingly, I draw an inference adverse to Mr. Kitching's argument that he is completely and permanently
disabled from all types of work. The absence of evidence on this matter ripples over into their also being no evidence on
the salaries available to the forms of alternate employment to which Mr. Kitching is best suited and any re-training and
transition period or any capital investment associated for computer upgrades or vehicle modifications.

vi. Mr. Kitching's Evidence and Credibility

331      Mr. Kitching gave viva voce evidence at trial as to his symptoms and the painful effects they have on him. That
evidence was summarized at para's 15 to 20. The self-reporting nature of Mr. Kitching's injuries requires that I assess
his credibility. If I do not believe his testimony, then this will reduce the weight of the parts of his medical experts that
also relied on Mr. Kitching's self-reporting.

332      Mr. Kitching gave numerous reasons for me to doubt his credibility. For reasons earlier given I did not believe
all of Mr. Kitching's recollection of key events surrounding and at the JDR. The high variability of grip testing and
other inconsistencies recorded by Mr. Kuyltjes raises a doubt as to the accuracy and reliability of his self-reports. Mr.
Kitching's failure to tell Dr. Giantomaso, Mr. Kuyltjes, and Dr. Ancill about the motor vehicle accidents from 2010 to
2012 is problematic. The standard questioning protocol of Dr. Ancill suggests Mr. Kitching intentionally concealed that
information from him. That is very problematic. Mr. Kitching acknowledged pursuing a law suit following Accident
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3 in which he claims injuries to the head, jaw, back and knees, as well as shock, anxiety, depression, headaches, and
permanent and partial disability, despite testifying in this trial he did not suffer any injuries from Accident 3.

333      Based on these concerns as to his veracity, at a minimum his overall testimony is less trustworthy and accorded
less weight. I am not prepared to jettison it all, however, which I discuss in further detail in the next section.

334      I find Mr. Kitching's use of the knee brace observed by Mr. Kuyltjes to have resulted from Accident 3, which
he claimed injured his knees. I find that by the time of his assessment by Mr. Kuyltjes, Mr. Kitching's injuries from
Accidents 2 and 3 had not fully resolved, contrary to his testimony.

vii. Findings as to Mr. Kitching's injuries

335      In conducting a trial within a trial, the date for assessment of damages is the date at which the notional trial would
have taken place: Adeshina at para 502. Therefore, to succeed on causation Mr. Kitching must adduce sufficient evidence
to prove his medical condition as it stood in November 2010, which is when his matter was set for trial if it did not settle
at the JDR. Put otherwise, I must decide whether the medical assessment given by Dr. Giantomaso is representative
of Mr. Kitching's condition in November 2010. If intervening events or just the passage of time render this assessment
unrepresentative, then Mr. Kitching has not proven a causal link between the Accident and his injuries.

336      I accept that Mr. Kitching suffered a right wrist capitate fracture from the Accident, which healed by January
2008. I also accept that Mr. Kitching continues to suffer from chronic pain in his back, feet, and arms. Based on the
allegations contained in the pleadings for Accidents 2 and 3 (on September 6 and 26, 2012), I do not believe that Mr.
Kitching recovered from these two accidents by the time he was assessed by Dr. Giantomaso in May of 2014. Therefore,
the facts underpinning Dr. Giantomaso's conclusion that the Accident caused all of Mr. Kitching's current symptoms
have not been proven on a balance of probabilities. I find that the Accident was the sole cause of chronic pain from
October 12, 2007, until only September 5, 2012. I find that the Accident together with the accidents on September 6 and
26, 2012, collectively responsible for Mr. Kitching's current pain.

337      Whether Mr. Kitching is diagnosed with CRPS or chronic diffuse pain syndrome is a red herring. If caused by
the Accident the symptoms are compensable, regardless of what the correct medical label for them might be. Based on
Dr. Ancill's evidence, I also find that none of this pain continues for psychiatric reasons.

338      However, I do not accept that the effect of his pain is as great as Mr. Kitching describes. As mentioned above, my
assessment of Mr. Kitching's credibility leads me to believe that he is exaggerating its effects. He may also be exaggerating
its magnitude. But that is of lesser consequence for current purposes. Chronic pain can be just as debilitating, just as pre-
occupying and just as demoralizing, at lower intensity as at higher. Plus different individuals have different pain tolerance
thresholds. It does not appear Mr. Kitching's chronic pain is episodic, which could be more easily accommodated in
most forms of employment, but rather, I find, it is constant.

339      Based on Dr. Giantomaso's uncontroverted evidence that the "vast majority" of improvements occur within six
to twelve months after trauma, I find that Mr. Kitching had reached maximal medical improvement before Accidents
2 and 3. It follows that there is no real and substantial possibility that Mr. Kitching will improve or recover from the
level of disability he had twelve months after the Accident. He may yet improve or even recover from the incremental
and aggravating effects of Accidents 2 and 3.

340      Given my finding as to maximal medical improvement, the pain symptoms resulting from the Accident were
permanent by November 2010. The subsequent accidents exacerbated Mr. Kitching's pain symptoms, permanently or
temporarily, but they do not sever any causal connection. Therefore, Mr. Kitching has proven a causal connection
between the Accident and his right wrist capitate fracture and his chronic pain symptoms from that general area. I find
the more pervasive pain experienced elsewhere, such as in his feet and back, attributable to Accidents 2 and 3.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021318518&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Kitching v. Devlin, 2016 ABQB 212, 2016 CarswellAlta 689

2016 ABQB 212, 2016 CarswellAlta 689, [2016] A.W.L.D. 1897, [2016] A.W.L.D. 1918...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 56

341      As mentioned above, the extent of Mr. Kitching's injuries lead me to believe that he cannot return to dry walling
work. However, I do not believe that he is disabled from all types of work, and certainly not precluded from it because of
the Accident. I base this conclusion on my finding that Mr. Kitching exaggerates the effects of his pain, that is, the degree
to which his pain impedes or even prevents all alternate forms of employment, which in turn significantly discounts the
reliance that I place on Mr. Kuyltjes' FCE. In addition, I have drawn an adverse inference in respect of Mr. Kitching's
residual working capacity.

F. Apportionment of Liability

342         Defendants are only liable for those injuries that were caused by their negligent acts: Athey. If the plaintiff's
injuries are divisible, defendants remain liable only for the injuries they caused: Athey. Therefore, if defendant 1 injures
the plaintiff's leg and defendant 2 injures the plaintiff's arm, then each pays only for the damage each inflicted.

343      A more complex rule applies when the plaintiff's injuries are indivisible. If defendant 1 injures the plaintiff's leg in a
car accident, and defendant 2 injures the same leg further in a second car accident, then defendant 1 must pay the damages
as they would have been assessed on the day before the second accident and defendant 2 would have to compensate only
for the additional losses caused by the second accident: Stene v. Evans (1958), 14 D.L.R. (2d) 73 (Alta. C.A.) at paras
18-21; Halsbury's Laws of Canada - Negligence, HNE-9; Lewis N Klar, Tort Law, 5th ed (Toronto: Thomson Reuters,
2012), at 779-481, 483-486.

344      If I had found Mr. Devlin negligent, then he would be fully liable for any difference between the damages owed
to Mr. Kitching for his injuries as they stood in November 2010, the date of assessment for the trial within the trial, and
the Settlement. Given my finding that Mr. Kitching had reached maximal medical improvement by November 2010,
Mr. Devlin would have been liable for Mr. Kitching's condition of permanent chronic pain. He would be also liable for
the right wrist capitate fracture. However, Mr. Devlin would not be liable for any exacerbated symptoms that resulted
from the subsequent accidents. More specifically, I find that the subsequent accidents account for the persisting back
and leg pain. This is based upon the force of impact of Accident 2, the personal injuries resulting from Accident 2, and
the breadth and severity of personal injuries claimed in court filings following both Accident 2 and Accident 3. I need
not apportion liability as between Accidents 2 and 3; that issue is not before me.

345      These conclusions from events after November 2010 factor into my assessment of damages as at November 2010
and, for purposes of quantifying general damages and some of the compensable costs of future care, reduce them by 40%.

G. Damages

346      A fundamental principle of tort law is that a plaintiff is entitled to be put into the position he or she would have
been in but for the accident as far as money can do: Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229 (S.C.C.).

347      Mr. Kitching submits that no reduction should be made for the pure speculative possibility that he will improve.
A future or hypothetical possibility will be taken into consideration as long as it is a "real and substantial possibility"
and not mere speculation and future or hypothetical possibilities are given weight according to their relative likelihood:
Adeshina at para 503, citing Athey at para. 27.

348      Mr. Devlin did not argue that Mr. Kitching would have been unable to collect on a trial judgment in excess of
$350,000, so I need not consider that possibility.

i. Non-Pecuniary General Damages

349      As stated in Adeshina at para 508, an award for general damages is made to "compensate for loss of pleasure,
enjoyment of life and amenities." The Court must consider any relevant limits set by the Supreme Court, public policy,
the severity and length of the injuries, the impairment that they cause and the prognosis for recovery. Although every
case is unique, case law can provide a useful range for determining an appropriate award.
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350      Mr. Kitching argues that a court would likely have awarded $150,000 in general damages based on the profound
effect that the Accident has had on his life. He cites Dubitski v. Barbieri, 2006 ABCA 304 (Alta. C.A.), and Dushynski
v. Rumsey, 2003 ABCA 164 (Alta. C.A.), and Adeshina.

351      In Dubitski, the defendant seriously injured the plaintiff when she made an unsafe left turn at an intersection. The
Court of Appeal held that the award of $95,000 ($102,033 in 2010 dollars) was low, but not "right outside the proper
range."

352      In Dushynski, the plaintiff was injured in a motor vehicle accident. She suffered from neck, shoulder, back, and leg
pain and developed chronic pain syndrome. The Court of Appeal concluded that the general damages award of $125,000
($142,320 in 2010 dollars) "may well be at the high end."

353      The Court in Adeshina canvassed case law of general damages for a variety of injuries, including soft tissue injuries,
nerve impingement, and chronic pain. The Court identified the range in 2006 dollars to be between $95,000 and $140,000
($103,500 and $152,500 in 2010 dollars).

354      For his part, Mr. Devlin cites a number of cases to show that, broadly speaking, Mr. Kitching's claim for damages
is too high. One of those cases is Russell v. Turcott, 2009 ABQB 19 (Alta. Q.B.). In that case, the plaintiff suffered severe
whiplash, headaches, chronic pain and fibromyalgia as a result of a motor vehicle accident. She required chiropractic
treatment, massage therapy, pain clinic counselling, physiotherapy, acupuncture, narcotic medications and psychological
counselling. The Court awarded her $115,000 ($117,704 in 2010 dollars).

355      This Court recently reviewed the case law on general damages in Bumstead v. Dufresne, 2015 ABQB 787 (Alta.
Q.B.) at paras 321 to 336. I have considered those cases and refer to some here.

356      In Wittmeier v. Scholes, 1999 ABQB 4 (Alta. Q.B.), the Court found that the plaintiff suffered a whiplash injury
and developed an impinged or irritated sciatic nerve that produced chronic pain. The Court accepted expert evidence that
the plaintiff's body was impaired by ten percent and awarded general damages in the amount of $125,000 (or $156,750
in 2010 dollars).

357      In Pedherney v. Jensen, 2008 ABQB 345 (Alta. Q.B.), the Court found that the plaintiff had suffered a moderate
to severe whiplash injury that should have resolved within a year or two. However, five or six years later the plaintiff
developed a conversion disorder that aggravated a pre-existing psychological condition. The Court awarded $90,000 in
general damages ($93,336 in 2010 dollars) and wrote at para 350:

... I do not accept a diagnosis of fibromyalgia, or chronic pain syndrome, or CRPS, having regard to all of the
evidence, including its weakness. Pedherney's symptoms that led to the latter diagnosis were based on almost purely
subjective responses, which I find were exaggerated, and significant issues of weight gain, deconditioning, failure to
adequately pursue physio and meaningful exercise, along with overlaid issues of a lack of credibility.

358      In Willing v. Ayles, 2009 BCSC 1035 (B.C. S.C.), the Court found that the accident was a significant rear-end
collision in which both the driver husband and the passenger wife were injured. The Court held that the wife suffered a
moderate soft tissue injury to her neck and back but that, in light of some exaggeration of symptoms, it was difficult to
identify the extent of ongoing pain. The trial judge noted that the wife did not miss any work in the four years following
the accident. The Court found that the husband had continuing neck discomfort that was restrictive but not debilitating.
The Court awarded general damages of $20,000 to the wife and $35,000 to the husband ($20,470 and $35,823 in 2010
dollars, respectively).

359      In Martorana v. Lee (1994), 150 A.R. 167 (Alta. Q.B.), the Court held that although the plaintiff had suffered
a fairly severe soft tissue injury, she had failed to establish that her continuing pain resolved from the accident. The
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Court's view was that the plaintiff's injuries should have resolved within three years and four months after the accident
and awarded general damages of $30,000 ($40,845 in 2010 dollars).

360      In Krawchuk v. Mellor, 2003 ABQB 163 (Alta. Q.B.), the plaintiff had pre-existing depression and headaches and
had a history of knee problems and lower back pain. She suffered a whiplash injury in the accident. The Court was not
convinced that she suffered chronic pain as a result of the accident, concluding that the acute phase of her injury lasted
about two months, with intermittent flare-ups for seventeen months and mildly correlated depression for twenty-two
months. General damages of $18,000 were awarded ($20,494 in 2010 dollars).

361      In O'Scolai v. Antrajenda, 2008 ABQB 257 (Alta. Q.B.), all of the physicians agreed that the plaintiff suffered
a severe whiplash injury. However, the plaintiff claimed to suffer from chronic pain and disability and there was, as
in this case, considerable conflict in the expert opinions as to the plaintiff's medical state. There was also surveillance
footage that showed the plaintiff doing activities that she claimed were beyond her abilities. The Court concluded that
the plaintiff was exaggerating some of her symptoms and that the she suffered from only minor residual effects from her
whiplash. The Court awarded general damages of $75,000 ($77,780 in 2010 dollars).

362      Lastly, in Jomha v. Hicks Estate, 2010 ABQB 551 (Alta. Q.B.), the Court found that the plaintiff had suffered
a mild back strain but was not prepared to find the defendant liable for ongoing back pain. There were conflicting
expert opinions and a surveillance video showing the plaintiff engaging in bodybuilding training and other activities.
Ultimately, the Court concluded that the soft tissue injuries resolved within a year and ongoing pain was due to age-
related degeneration aggravated by body building. The plaintiff received $25,000 in general damages.

363      In view of the range resulting from these cases and in considering the magnitude and effects of the constant pain
caused by the Wyatt accident, though exaggerated, I would award Mr. Kitching $135,000 in general damages less 40%
apportioned liability related to Accidents 2 and 3, or $81,000 (in 2010 dollars).

ii. Past and Future Loss of Income

364      An award for loss of income is intended to compensate the loss of earning capacity: B. (M.) v. British Columbia,
2003 SCC 53 (S.C.C.) at para 47. The plaintiff must prove past loss of income on a balance probabilities and future
loss on a "simple probabilities" basis. A future or hypothetical possibility will be taken into consideration as long as it
is a "real and substantial possibility" and not mere speculation and future or hypothetical possibilities are given weight
according to their relative likelihood: Adeshina at para 503, citing Athey at para. 27.

365      Mr. Kitching called Ms. Cara Brown, an economist and principal at Brown Economic Consulting Inc., to give
expert opinion evidence on Mr. Kitching's pecuniary damages resulting from the Accident. Ms. Brown's report is dated
July 25, 2014, and assumes a valuation date of February 28, 2015. The report concludes that Mr. Kitching is entitled to
between $788,500 and $1,325,000 for past and future loss of income. Unless otherwise specified, the following numbers
are in 2015 dollars.

366      Mr. Devlin argues that Ms. Brown's report is based on "optimistic assumptions from [Mr. Kitching's] perspective",
although he does not particularize this criticism. He also claims that Mr. Kitching's income replacement benefits
effectively eliminate any past loss of income and deducts from any future loss of income award. He adds that Mr.
Kitching's reimbursement of $44,548 for various medical expenses through his Section B policy must be considered. He
states that if Mr. Kitching is entitled to loss of future income, he is entitled to no more than $14,000 for twenty years.

367      As mentioned above, between 2000 and 2005 Mr. Kitching provided drywall taping and finishing services as a
sole proprietor. In 2005, Mr. Kitching incorporated My Best Taper. Mr. Kitching's net business income was:

1999 $27,508
2000 $34,094
2001 $49,406
2002 $64,937
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2003 $51,103
2004 $110,753
2005 $44,181
2006 $39,955
2007 $11,851

368      For the years 1999 to 2006, Mr. Kitching's average net business income was around $52,500. Given that Mr.
Kitching was in the process of starting his business in Calgary in 1999 and 2000, I note that his average income from
2001 to 2006 was around $60,000. Mr. Kitching attributes the low income for 2007 to the Accident, which I accept given
that August 1 was the start of My Best Taper's fiscal year and following the accident the company had an additional
salary in its expenses, from the worker replacing Mr. Kitching, for the same revenue. Also, that gross revenue started
declining well before the end of that fiscal year, because of the Accident.

369          Ms. Brown provides three different 'without incident' scenarios and two different 'with incident' scenarios to
provide a range of Mr. Kitching's loss of income as a drywall contractor. The range for future loss of income considers,
at the lowest end, a scenario wherein Mr. Kitching finds some part time or minimum wage employment, and at the top
scenario wherein Mr. Kitching remains unemployable for the rest of his life. Those scenarios are as follows:

Scenario Potential Loss of Income
Without Incident With Incident Pre-Trial

Loss{*}
Future Loss Total Loss

A1: Self-employed drywall
contractor earnings of

$127,000 per year by age 55

B1: Unemployable $146,500 $1,178,500 $1,325,000

  B2: Minimum wage earner $146,500 $1,055,000 $1,201,500
A2: Self-employed drywall

contractor; earnings of
$90,500 per year by age 55

B1: Unemployable $143,000 $883,000 $1,026,000

  B2: Minimum wage earner $143,000 $759,000 $902,000
A3: Self-employed drywall

contractor; earnings of $75,500
B1: Unemployable $143,000 $769,000 $912,000

  B2: Minimum wage earner $143,000 $654,500 $788,500

Notes: * Figures include pre-judgment interest to the date of valuation of February 28, 2015

370      The first scenario, A1, reflects top quartile net profits of self-employed individuals working as drywall contractors
in Alberta. This scenario assumes that Mr. Kitching would have earned $43,500 in 2007 and that he experiences "real"
wage growth to "peak" earnings of $127,000 per year by age fifty-five. A2 is based on average peak earnings of contractors
and supervisors in "other construction trades" in Alberta and nationally. A3 is based on overall average earnings of
contractors and supervisors in "other construction trades" in Alberta and nationally.

371      Mr. Kitching's net business income increased from $34,094 in 2000 to $110,753 in 2004. This profitable trend
demonstrates that Mr. Kitching knows how to run and grow a business. Additionally, Mr. Kitching was only thirty-
five years old at the time of the Accident. He had twenty years to grow his business before drywall contractor earnings
level off at age fifty-five. Lastly, Mr. Kitching testified that he still receives phone calls from potential clients looking to
retain his services. The fact that he is receiving these calls eight years after he exited the labour force shows the strength
of the reputation that he had built within a short period of time. A3 assumes that My Best Taper would have experienced
little to no real wage growth, contrary to the trajectory the business was on. A2 is less useful since it is based on income
statistics from a variety of construction trades and nationally.
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372          The first "with" Accident scenario, B1, assumes that Mr. Kitching will remain completely unemployable. B2
assumes that Mr. Kitching can return to work at the minimum wage and, if it applies, deducts from the damages award.
Neither scenario informs the amount of lost future earnings for the period of time which I find it would have taken
Mr. Kitching to earn a comparable income. I find this would have been achieved by Mr. Kitching within 5 years of a
November 2010 trial, ceteris paribus.

373      As mentioned earlier, I find that Mr. Kitching has not proven that he is completely disabled. Where a plaintiff has
a residual earning capacity, the measure of damages for lost income is the difference between what the plaintiff earned
before the accident and what the plaintiff could earn after the accident. I am persuaded on a balance of probabilities that
as at November 2010 Mr. Kitching's future income would significantly exceed minimum wage, though only after a period
of time to identify and become proficient in a new line of work. Mr. Kitching has not proven on balance that he can only
perform jobs that pay the minimum wage; the weight of evidence demonstrates he can perform higher paying jobs.

374      With respect to past loss of income, I award Mr. Kitching damages until January 2009. Bearing in mind Dr.
Giantomaso's evidence that the vast majority of improvements occur within six to twelve months post trauma, at that
point it became unreasonable for Mr. Kitching to not seek alternate employment. Additionally, Mr. Kitching's right
wrist capitate fracture had healed as early as January 2008, which would have expanded his residual working capacity.
Ms. Brown's report states that Mr. Kitching would be entitled to $210 for 2007 in the A1 / B2 scenario. He is not entitled
to any lost income for 2008 because his disability benefits for that year exceeded his expected income. Accordingly, Mr.
Kitching is entitled to $210 for past loss of income, or $194 in 2010 dollars.

375      For future loss of income I find it would take 5 years following November 2010 for Mr. Kitching's proficiency in
new work to reach or exceed the income level he would have attained but for the Accident. During that period he would
receive some income, gradually escalating until it reached the level of income he would have earned in 2015 but for the
Accident. I find that, but for the Accident, Mr. Kitchings earnings by November 2015 would have averaged $75,000 per
year. I find that because of the Accident he would have earned no income in 2011 and 2012, 20% of $75,000 in 2013, 40%
and 60% in 2014 and 2015 respectively. I therefore fix his loss, of the future income stream, at $285,000.

iii. Cost of Care and Housekeeping Assessment

376      The Supreme Court of Canada in Andrews explained that the cost of care is a pecuniary claim for the amount
that is reasonably expected to put the injured plaintiff in the position he or she would have been if the injury was not
sustained. Although money is no substitute for the livelihood the plaintiff enjoyed before the defendant's negligence, it
can sustain or improve the plaintiff's mental or physical wellbeing. Additionally, an injured plaintiff is entitled to the
economic value of housekeeping services he or she can no longer perform: Fobel v. Dean (1991), 93 Sask. R. 103 (Sask.
C.A.); leave to appeal refused [1991] S.C.C.A. No. 433 (S.C.C.).

377      As stated by the Supreme Court of Canada in Krangle (Guardian ad litem of) v. Brisco, 2002 SCC 9 (S.C.C.)
at para 21, determining an award for future care requires the Court to look into the future and assess damages to the
best of its ability. The test is objective and based on evidence: Krangle at para 22. The common law does not impose
a duty on the plaintiff to accept the most economical standard of care: Andrews. The only duty is to ensure that the
costs claimed are reasonable, moderate, and fair to both parties: Andrews. A cost is unreasonable if the evidence leads
a right-minded person to view the cost as squandering money: Thornton v. Prince George Board of Education, [1978] 2
S.C.R. 267 (S.C.C.).

378      Ms. Brown testified that she relies on experts such as Mr. Kuyltjes to identify and assess the needs of Mr. Kitching
and then based on those recommendations she prepares an actuarial analysis of past and future cost of care services.
Ms. Brown's report indicates that Mr. Kitching's past cost of care is $92,500. This amount is entirely comprised of
housekeeping services and, therefore, I do not need to make a deduction for the reimbursement of medical expenditures
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as Mr. Devlin contends. The future cost of care, including housekeeping services, is $869,000. Therefore, she says the
total cost of care is $961,500.

379           I do not agree with most of the future care expenses Mr. Kuyltjes forecasts will be required because of the
Accident. By way of example, I disagree that Mr. Kitching will require physiotherapy, and certainly not three times a
week for the next five years, and then two times a week for the rest of his life. Given my conclusion that Mr. Kitching is
exaggerating his pain symptoms, and given the causal connection between Accidents 2 and 3 and the symptoms reported
to Dr. Giantomaso and Mr. Kuyltjes underpinning Mr. Kuyltjes' opinion on future capacity and cost of care, the amount
of physiotherapy he claims is significantly high. This is true also of most of the items claimed.

380      I agree with Ms. Brown that the $20 to $30 hourly rate for housecleaning is high. I would substitute these rates for
the flat rate of $18.42 as proposed by Ms. Brown for items 31, 34, 35, and 36 as found in Mr. Kuyltjes' cost of care table.
This alone decreases Mr. Kitching's damages by $72,614, even if all predicted future case costs were encountered. Mr.
Kitching does not require much of this assistance as a consequence of the Accident. I also disagree that Mr. Kitching
will move households every seven years and keep doing so until the age seventy-nine.

381      I find that Mr. Kitching is entitled to $82,000 for future cost of care and housekeeping costs combined (in 2010
dollars). I arrive at this amount by accepting the cost items in Mr. Kuyltjes report (pp 25-29) and as calculated by Ms.
Brown (pp. 53-54) for Items 1-5 (pain and related medication) times 0.6 to reduce for the portion of those expenses
caused by Accidents 2 and 3 ($66,721.80), plus Items 17 (jar openers: $360), 40 (vocational assessment: $7,500), 49
(Kuyltjes numbering) and 47 (Brown numbering) (travel to that assessment: $86), and a reasonable additional amount
for vocational training and upgrading (Item 50) and some of Items 31-39 (indoor and outdoor household services). Each
of those amounts already includes GST.

iv. Tax Gross-Up

382      To offset the effect of tax in order to fully compensate Mr. Kitching, his award for damages is increased: see
Watkins v. Olafson, [1989] 2 S.C.R. 750 (S.C.C.) at para 24. This increase is often described as a "tax gross-up".

383      In Ms. Brown's scenarios, the appropriate tax gross up can range from $40,000 to $172,500. My adjustments to
an award to Mr. Kitching as at 2010 render inapplicable the specific numbers generated as a tax gross-up by Ms. Brown.
I accept her method, but the actual gross-up will have to be recalculated.

IX Conclusion

384          Therefore I dismiss Mr. Kitching's action against Mr. Devlin. Mr. Kitching failed to prove on a balance of
probabilities that Mr. Devlin breached the standard of care and, even if he had proven a breach of the standard of care
by Mr. Devlin, Mr. Kitching failed to prove the breach caused him any loss.

385      In the event I am incorrect in finding Mr. Devlin not negligent, and in finding in Mr. Devlin's favour on causation,
then Mr. Kitching would be entitled to damages of $98,19494, plus the tax gross-up on the relevant portion of the
underlying notional award, plus interest and costs, as follows (in 2010 dollars):

Non-Pecuniary General Damages $81,000
Past Loss of Income, including pre-judgment interest $194
Future Loss of Income $285,000
Cost of Care and Loss of Housekeeping Capacity $82,000
—  
Trial within a Trial Total $448,194
Reduced by $350,000 Settlement - $350,000
Damages for Professional Negligence Total $98,194
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Action dismissed.

Footnotes

1 See, for example, the commentary to rule 4.04(2) in the Code of Conduct:

While a lawyer may legitimately suggest alternative ways of presenting evidence so that it is better understood, it is improper to
direct or encourage a witness to misstate or misrepresent the facts. An advocate's role is not to change or distort the evidence,
but to assist the witness in bringing forth the evidence in a manner that ensures fair and accurate comprehension by the court
and opposing parties.
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