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Reasons for Judgment 

of 

 W. S. Schlosser, Master in Chambers 

_______________________________________________________ 

 

[1] This is a costs application arising from the Defendants’ successful application to strike a 

proposed Class Action. The Reasons are reported at 2013 ABQB 317.  An appeal of that decision 
was launched but subsequently abandoned. 

[2] There are two Schedule C ‘steps’ in the action from the Defendants’ perspective: 

Statements of Defence and the multi-day chambers application. 

[3] Each of the ten Defendants filed Statements of Defence in May 2012. Formal offers from 

each of the Defendants followed in June. 
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[4] The issues are as follows: 

(1)  Given that there were ten very similar defences; six from one firm and four from 

another, should there be: one set of costs per counsel, one set of costs per defence, 
or another measure of costs for that step? 

(2)  Damages are claimed as part of the relief requested in the Amended Amended 

Statement of Claim and punitive damages against the Directors but no amounts 
are provided (in breach of Rule 13.6(2)(c)). Should costs be assessed on Column 

1 or on the Column that reflects the amount truly in dispute? 

(3)  What is the effect of the Formal Offers? and, 

(4)  Should special consideration be given to the fact that this was a proposed Class 

Action ?  

[5] The starting point is section 37 of the Class Proceeding Act, RSA 2003 c-16.5: 

Costs 

37 With respect to any proceedings or other matter under this Act, the Court 
may award costs as provided for under the Rules of Court 

[6] Two decisions provide guidance. Pauli v. ACE INA Insurance Company, 2004, 242 
D.L.R. (4th) 420 Alberta Court of Appeal (per Fruman , Wittmann,JJA and Rawlins, J. (ad hoc)) 

and Papaschase Indian Band No. 136 v. Canada (Attorney General) 2004, 45 Alta. L.R. (4th) 
72 per Slatter J. (as he then was). Despite the fact that they both concern representative actions 
commenced before the Class Proceedings Act came into force, both are treated as costs 

dispositions in class action and both can be considered to be binding authority with respect to  
the exercise of discretion under section 37 of the Class Proceedings Act and the Rules of Court. 

The decisions are squarely on point because in the instant case, the action was struck before it 
was certified. Papaschase was summarily dismissed; Pauli was dismissed after the summary 
trial of a preliminary issue. 

[7] Section 37 of the Class Proceedings Act is permissive. The field under the Rules is now 
occupied by Rule 10.32, which is also permissive: 

Costs in a class proceeding 

10.32  In a proceeding under the Class Proceedings Act or in a representative 
action, the Court, in determining whether a coasts award should be made against 

the unsuccessful representative party, may take into account one or more of the 
following factors, in addition to any other factors the Court considers appropriate: 

(a)  The public interest; 
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(b)  whether the action involved a novel point of law; 

(c)  whether the proceeding or action was a test case; 

(d)  access to justice considerations. 

[8] The road map proposed by Slatter, J. in the Papaschase case is comprehensive . It lists 
the factors set out in Rule 10.32 (through the decision pre-dated the Rule).together with 

additional factors appropriate to the context. The appropriate considerations are as follows: 

(i) The Result 

[9] The well-established general rule is that costs follow the event. In this case, the 
Defendants were entirely successful in their bid to have the action summarily dismissed on a 
limitations point. Costs should follow the event.  

(ii) The Strength of the Case 

[10] In Pauli, the Court acknowledged the importance of allowing potentially meritorious 

cases to be prosecuted.  It cannot be said that this action was entirely speculative or obviously 
started out of time. This factor is neutral here. 

[11] I note that a parallel individual action; a separate action on some of the same facts, 

though it had been commenced five months earlier, survived two levels of scrutiny on the 
limitations point before it was ultimately struck out by the Court of Appeal.  (Boyd v. Cook, 

2013 ABCA 27)  

(iii) The amounts Claimed and the amounts Recovered 

[12] No monetary amount was claimed in the relief portion of the Amended Amended 

Statement of Claim (in breach of Rule 13.6(2)(c)). Among the remedies sought are “damages”, 
and punitive damages against the directors.  This was a lawsuit about investments and 

accountability.  The losses of the two proposed Representative Plaintiffs alone would put the 
action into Column three.  If we give any consideration at all to the losses of the potential class, 
we are in Column five (or beyond).  This is plainly a lawsuit about many millions of dollars. 

Column 5 (or higher) is the appropriate column. 

(iv) Reciprocity 

[13] Mr. Justice Slatter said in Papachase, at para. 25: 
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When unsuccessful plaintiffs in a class action ask to be relieved of costs, it should 
be kept in mind that an unsuccessful defendant would not likely receive the same 

relief.  A fair and workable costs rule must be capable of application to all parties. 

[14] Until the action is certified it is more like a regular piece of litigation than not. Part of the 
rationale for a costs regime is to discourage unmeritorious litigation. At this stage, reciprocity is 

the starting point. But reciprocity and the foregoing considerations need not have a chilling effect 
on potential class actions. Courageous Representative Plaintiffs will take some comfort in 

knowing that the risk of an adverse costs awards in an action commenced under the Class 
Proceedings Act is tempered by the consideration set out below.  

v) Public Interest 

[15]  Bringing forward a matter of public interest (through unsuccessfully) might justify 
reducing or eliminating costs against Representative Plaintiffs. However, this lawsuit is primarily 

a shareholders dispute over large investments that went wrong. Although there is public interest 
in corporate accountability, this lawsuit is primarily an attempt to bring two mortgage investment 
corporations and their directors to heel. Class actions are now a staple of shareholders litigation, 

but as here, it is probably rare that a shareholders class action involves any public interest 
beyond the collective interest of the individual shareholders. 

vi) Type of action 

[16] The Plaintiffs say that this lawsuit was partly driven by the Courts earlier refusal to 
appoint an Inspector, or to require audited Financial Statements pursuant to the Alberta Business 

Corporations Act (Kowch v. Gibraltar Mortgage Ltd., 2010 ABQB 535). As noted above, this 
action may have involved larger issues relating to corporate accountability and governance but it 

is essentially ‘private litigation seeking to obtain remedy for discrete community’. (Papachase at 
para. 30). 

[17] The Representative Plaintiffs could have brought individual actions along the lines of 

Boyd v. Cook but instead they choose to proceed under the Class Proceedings Act. It might be 
argued that it is unfair for private litigants advancing what is essentially private litigation for 

discrete community to enjoy the benefit of the additional cost considerations peculiar to this 
context but there is no guarantee that the additional considerations will necessarily favour the 
Plaintiffs, or that the results would be any different than if these additional considerations did not 

figure into the question.  

vii) Novel point of law 

[18] Costs need not follow the event if a novel point of law is raised. Pauli and Papachase (at 
para. 32). The proposed class action is relatively straightforward commercial litigation. It did not 
involve any novel points of law. 
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viii) Test case 

[19] This was not a test case. It might be argued that the purpose of this approach was to 

provide a new venue other than the appointment of an Inspector under Part 18 of the Alberta 
Business Corporations Act (ABCA), or, for example, an application under the ABCA for an 
Order compelling audited Financial Statements but there is nothing unique about this approach. 

Class Actions are now a staple of shareholders litigation. 

ix) Access to Justice 

[20] Access to justice is one of the compelling policy reasons behind class proceedings 
legislation. However, there is no broad public interest in this case and the Plaintiffs are not 
members of a group that are disadvantaged, historically or otherwise. In fact, the opposite may 

be true. There is no access to justice reason that should offset the general rule that costs follow 
the event. 

x) Formal Offer 

[21] Formal offers were filed after the defences but before the application. 

[22] The offers were for ten dollars each and each side was to bear its own costs of the action 

to date. The offers by the Defendants, David Gibson, Sean Ablett, Lal Narang and Keith Neilsen 
were made to both Plaintiffs. The others were made only to one Plaintiff, Janice Kowich. 

[23] It is sometimes said that an effective offer requires an element of compromise: Marathon 

Canada Limited. v. Enron Canada Corp., 2008 ABQB 770, per J. T. McMahon, J.; Horizon 

Resource Management Ltd. v. Blaze Energy Ltd., 2013 ABCA 139, para. 78. The Defendants 

argue that a nominal offer may be sufficient and that a nominal offer may be genuine. Jama v. 

Bobolo, 2002 ABQB 216 per Clark, J. 

[24] The purpose of a formal offer is to encourage settlement. When the Court declines to 
double costs under Division 5, Part 4 of the Rules, it is really saying that offers that are not 
genuine, not bona fide, or not a compromise, count as ‘special circumstances’ for the purposes of 

Rule 4.29(4)(e), which permits the court not to apply the costs provisions of (here) Rule 4.29(2). 

[25] In my view, special circumstances apply to all of the Defendants except Devon Cook, 

Keith Neilsen and David Gibson. Although all of the Defendants succeeded on the limitations 
point, the pleadings were significantly deficient against these three Defendants and they ought to 
have been let out right away. 
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xi) Costs per Counsel or costs per defence? 

[26] Counsel argued that the practice is to award a set of costs per counsel rather than a set of 

costs per pleading. The Plaintiff says that the Luff case reinforces that idea (599291 Alberta Ltd. 

v. Luff, 2008 ABCA 57). Even though the Appellant in that case had individualized certain 
issues, costs were awarded on a per counsel basis (that seemed to mirror the division of issues on 

appeal). Luff at para. 13. 

[27] In this case there were ten defences filed: six by one firm and four by another.  The 

defences are virtually identical and, generally speaking, are only individualized for a paragraph 
or two for each particular Defendant.  

[28] In my view a middle ground is appropriate here. Class proceedings are not ordinary 

litigation. The scale is larger.  At the very least a defendant might be forced to deal with a costly 
certification hearing  About the only thing in it from the defendants’ perspective is the prospect 

of dealing with many, if not all the potential claims at once.  

[29] It is easy to be sympathetic to the defendants’ position.  The Plaintiffs’ risk is tempered 
by the sorts of policy considerations set out above.  The defendant does not get the benefit of any 

of this and may, in effect, be paying personally to support the greater good.  In my view these 
sorts of considerations support a departure from one set of costs per counsel.  

x) Conclusion 

[30] In all of the circumstances I am prepared to award costs as follows: 

1. Three times column 5, item 1 (total) for the defences filed by Devon Cook, the 

Estate of Darrell Cook, TMIC Inc., GMIC Inc., Gibraltor Mortgage Ltd. and Rita 
Gerritsen; two times column 5 (total) for the defences filed by Keith Neilsen, Lal 

Narang, Seann Ablett and David Gibson.  

2. Double costs for the Summary Judgment Application based on column 5 to 
Devon Cook, Keith Neilson and David Gibson and a single set on Column 5 for 

the rest; 

3. Reasonable disbursements in accordance with the Assessment Officer’s 

guidelines. 
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4. No costs for this application. 

 
Heard on the 21st day of August, 2013. 
 

Dated at the City of Calgary, Alberta this 29th day of August, 2013. 
 

 

 

 

W. S. Schlosser 

M.C.C.Q.B.A. 

 

 

 

Appearances: 
 

Clint Docken, Q.C.,  
Docken & Company 
 for the Plaintiffs 

 
Jeffrey Pool, 

Poole Lawyer 
for the Defendants, Gibraltar Mortgage Ltd. 
GMIC Inc., TMIC Inc., Devin Cook, Rita 

Gerritsen and The Estate of Darrel Cook 
 

David Kitchen, 
 Verjee & Associates 

for the Defendants, Keith Nielsen, Lal Narang, 

Sean Ablett and David Gibson 
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