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ABCA 368  

 

 Date: 20131108 
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Between: 

 
T.L., R.M., and J.S. 

 

 Appellants (Plaintiffs) 
 

 - and - 
 
 

T.L., R.M., J.S. and N.B. and Her Majesty the Queen In Right of Alberta  

as represented by the Director of Child Welfare and the Public Trustee  

 
 Respondents (Defendants) 
 

 

Restriction on Publication 
Identification Ban – See the Child, Youth and Family Enhancement Act, section 
126.2.  

No one may publish the name or photograph of a child, or of the child's parent or 
guardian, in a manner that reveals that the child is receiving, or has received, 
intervention services.  

NOTE: This judgment is intended to comply with the restriction so that it may be 
published. 

 
 

_______________________________________________________ 
 

The Court: 

The Honourable Madam Justice Constance Hunt 

The Honourable Mr. Justice Jack Watson 

The Honourable Madam Justice Myra Bielby 

_______________________________________________________ 
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Memorandum of Judgment 
 

 
 Appeal from the whole of the Order by 
 The Honourable Mr. Justice D.R.G. Thomas 

 Dated the 1st day of May, 2013 
 (2013 ABQB 272, Docket: 0403 12898) 
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 _______________________________________________________ 
 

Memorandum of Judgment 

 _______________________________________________________ 

The Court: 

[1] This is the third appeal in class action litigation that dates back to 2004. It concerns the 
case management judge’s refusal to adjourn an application to add NB as a fourth representative 
plaintiff, and his subsequent decision to grant that application. 

[2] The appeal is allowed. The case management judge’s order pronounced May 1, 2013 is 
quashed and the matter returned to him for further consideration in accordance with this 

decision. 

Facts 

[3] The history of the litigation has been reviewed many times, most recently in this Court’s 

June 2013 decision dismissing an appeal from another decision of the case management judge: 
TL v Alberta (Child, Youth and Family Enhancement Act, Director), 2013 ABCA 211 (available 

on CanLII) (CA #2). There is no need to repeat it except to say that the class action concerns 
some possible 4000 class members claiming damages against the defendants/respondents (Her 
Majesty the Queen in Right of Alberta and the Public Trustee of Alberta). They allege they were 

abused while children in the care of Alberta, which abuse was reported to public officials without 
effect. 

[4] In CA #2 this Court dismissed an appeal from the case management judge’s interim order 
appointing Klein and Docken as class counsel, and removing Lee as class counsel. The term 
Class Counsel is used hereafter for ease of reference to refer to both Klein and Docken. 

[5] While that appeal was pending, on Thursday April 23, 2013 a number of parties appeared 
before the case management judge at a previously-scheduled meeting, and in response to Class 

Counsel’s application to appoint NB as a fourth representative plaintiff; obtain directions as to 
the conduct of the proceedings pending the appeal; and obtain directions as to the role of the 
three existing representative plaintiffs (appellants) pending the appeal. Notice of the application 

was given on a shortened basis. 

[6] The only evidence before the case management judge was NB’s affidavit explaining her 

qualifications to be a representative plaintiff and alluding to problems that had arisen between 
the Class Counsel and the appellants. 

[7] In addition to appealing the order removing Lee as class counsel, the appellants had 

written the case management judge to say they did not wish to be represented by the Class 
Counsel. Two of the three had also filed a statement of claim alleging Class Counsel were in 

breach of the retainer commitment. It is common ground that Class Counsel and Lee had 
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developed divergent views during the settlement negotiations, and the appellants had sided with 

Lee. 

[8] The appellants were represented by two counsel at the application. Their appeal counsel 

asked that the application be adjourned pending the outcome of the forthcoming appeal. The 
second counsel, Poole, explained that the appellants had fired and sued the Class Counsel, and 
hired him to provide independent legal advice because they had lost confidence in the Class 

Counsel. Poole sought an adjournment so that he would have time to give the appellants 
appropriate advice. He emphasized that he had just been retained, had not had time to prepare 

himself properly, and had not seen the material filed by the Class Counsel in support of NB’s 
appointment. 

[9] Class Counsel opposed the adjournment and the case management judge denied it. 

Focusing first on the pending appeal, he pointed out that a stay of his order under appeal had 
never been sought. He pointed to his long tenure as case management judge, and his efforts at 

trying to move matters forward for the entire class. He noted that there had been two settlement 
meetings and he was concerned about further delay in the face of possible progress on 
settlement. He underscored the interests of the class members in keeping the action moving. 

[10] He pointed out that the appellants were aware of the application through both their 
lawyers, and that some of the appellants were present. He concluded: 

that there is no prejudice to the representative plaintiffs if this application should 
proceed or shall proceed today. It will make good use of the court time which has 
been set aside for this application, and also the time of the other counsel and 

parties who have prepared for today’s proceeding and this application. 
Accordingly, the application for an adjournment is refused …. 

                                                                                         Transcript at 14/18-23 

[11] Class Counsel made submissions to add NB as representative plaintiff. The 
defendants/respondents took no strong position. They agreed that there needed to be someone to 

instruct Class Counsel but could not accept NB unconditionally with first examining her. 

[12] Poole pointed out that the appellants had inadequate notice of the motion, knew nothing 

of NB, and thought the real agenda was removing them as representative plaintiffs. 

[13] Class Counsel assured the case management judge that the motion had been sent by email 
to the appellants and their appeal counsel the previous Friday and they had received the written 

arguments the previous Monday. He clarified that only two of the three appellants had sued Class 
Counsel. 

[14] The case management judge asked Poole to advise the two appellants not in the 
courtroom that no application had been filed to remove them as representative plaintiffs and if 
that occurred, they would be given notice. He indicated he would reserve his decision on adding 

NB as a representative plaintiff. Then this exchange occurred with Class Counsel: 
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THE COURT: … [the] application that I am going to decide is strictly going to be 

whether or not [NB] should be appointed on some conditional basis because 
clearly that is acceptable to class counsel, and to … the defendants. … 

CLASS COUNSEL: I was just going to say that if that are any directions that 
Your Lordship wished to give us with respect to the conduct of the case pending 
the termination of [the class representative] TL, we are, of course, receptive to 

that as well. 

THE COURT: … [Y]ou are class counsel. You have got – you are clothed with 

authority to carry on with the litigation as you see fit.  
                                                                                          Transcript at 44/27-39 

[15] In a written decision, the case management judge granted the application to add NB as 

representative plaintiff: TL v Alberta (Child, Youth and Family Enhancement Act, Director), 
2013 ABQB 272 (available on QL). He pointed out that the settlement negotiations were 

proceeding but that the Court would have to approve any proposed settlement: para 5. He 
expressed his concern about keeping matters moving, especially in the interests of the entire 
class: para 6. 

[16] He concluded that he had the jurisdiction to add an additional representative plaintiff, 
relying on ss 9(4) of the Class Proceedings Act, SA 2003, c C-16.5 (permitting him to amend the 

Certification Order any time) and 13(1) (permitting him at any time to make an order he 
considered appropriate to ensure the fair and expeditious determination of the action). 

[17] In considering NB’s position, he referred to s 5(1)(e)’s requirements for representative 

plaintiffs, noting her affidavit was uncontradicted. After considering each element of that 
section, he concluded NB should be appointed on a conditional basis that permitted the 

defendants/respondents to cross-examine her and, with leave of the Court, challenge her 
suitability. 

[18] He adjourned sine die the Class Counsel’s request for further directions. 

Grounds of Appeal 

[19] The appellants contend that the case management judge erred in not granting the 

adjournment; applying the legal test for adding a representative plaintiff; misapprehending the 
law concerning the role of Class Counsel and the Court; misapprehending the evidence; and not 
providing a fair or impartial process. 

[20] They ask this Court to quash the case management judge’s order. They have effectively 
abandoned the costs claim made in their factum. They also adduce fresh evidence. 
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Standard of Review 

[21] Judges managing class actions are entitled to considerable deference because they are 
uniquely familiar with the factual context. Absent an error of law or a palpable and overriding 

error of fact or mixed fact and law, substantial deference is warranted: Ayrton v PRL Financial 
(Alta.) Ltd., 2006 ABCA 88 at para 3, 384 AR 1; TL v Alberta (Child, Youth and Family 
Enhancement Act, Director), 2009 ABCA 182 at paras 15-17, 457 AR 141. 

New Evidence Application 

[22] The appellants’ fresh evidence discloses that they have entered into a retainer agreement 

with an Ontario firm experienced in class action litigation. The respondent NB opposes the 
admission of this evidence. 

[23] We are satisfied that the test in Palmer v The Queen, [1980] 1 SCR 759, 30 NR 181 has 

been met and admit the evidence. It was not available when the matter was before the case 
management judge. It is relevant to the issues, reasonably capable of belief, and could be 

expected to have affected the result. 

Decision 

[24] Given the fresh evidence, we find it unnecessary to consider in detail all the arguments 

raised by the appellants. 

[25] Despite the highly discretionary nature of adjournment decisions, we incline to the view 

that the case management judge ought to have granted the adjournment. The appellants had 
retained counsel only a day earlier, having had short formal notice of the application and even 
less notice of the supporting material. They were not wrong to interpret it as a step towards 

removing them as representative plaintiffs pursuant to s 13(2) of the Class Proceedings Act even 
though it was not presented that way. 

[26] Everyone was aware there had been a falling out between the appellants and the Class 
Counsel over the settlement negotiations. This is what had triggered CA #2. Moreover, NB’s 
affidavit referred to this and stated she had been told by Docken that the appellants might not be 

able to continue as representative plaintiffs because they preferred to have Lee as their lawyer: 
April 18, 2013 Affidavit of NB at para 18. 

[27] The supporting written material before the case management judge sought directions as to 
the role of the appellants; mentioned that a new representative plaintiff was required “so that 
decisions can be made with respect to the settlement negotiations and the ongoing prosecution of 

the case on behalf of the class” (Extracts of Key Evidence A61); and referred to s 13 (2) of the 
Class Proceedings Act. It permits a court to substitute a representative plaintiff if it is of the 
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opinion “that a representative plaintiff is not fairly or adequately representing the interests of the 

class or a subclass”. The material also underscored that NB could work with the Class Counsel 
and suggested that if the appeal over Class Counsel was dismissed, the appellants should be 

given the chance to reconcile with Class Counsel, failing which the case should go forward 
without them acting as representative plaintiffs. The material did not, however, contain any 
information specifically addressing the factors mentioned in s 13(2). 

[28] Given all this, it is not surprising that the appellants interpreted the application as the first 
step in removing them as representative plaintiffs. That was certainly a possibility despite the 

case management judge’s treatment of the application to appoint NB as a separate matter. 
Viewed in this broader light, his opinion that the appellants would not be prejudiced by the 
application cannot be sustained. 

[29] In any event, with CA #2 and the fresh evidence, the landscape has shifted even more. 
What was previously a justifiable concern about the implications of appointing NB has become 

indisputably justified. 

[30] In light of these developments, the case management judge will now have to determine 
how matters can best proceed. Among other things, he will need to decide what lawyers will 

carry the litigation forward and what representative plaintiffs will instruct them. Part of the mix 
will be inter-related decisions about whether the appellants should be removed pursuant to 

section 13(2) and whether NB should be added as a representative plaintiff. We offer no opinion 
on these matters, which are the province of the case management judge. But since these 
decisions are inherently intertwined, his decision to make them in a piece-meal fashion and 

ignore the underlying disputes between the Class Counsel and the appellants could not 
realistically help the litigation progress. 

[31] We are not convinced, on the other hand, that the appellants have demonstrated an 
apprehension of bias on the part of the case management judge. The test for apprehension of bias 
is: "what would an informed person, viewing the matter realistically and practically – and having 

thought the matter through – conclude. Would he think that it is more likely than not that [the 
decision-maker], whether consciously or unconsciously, would not decide fairly": Committee for 

Justice and Liberty v Canada (National Energy Board), [1978] 1 SCR 369, 9 NR 115 at para 40. 
See also Wewaykum Indian Band v Canada, 2003 SCC 45 at paras 60, 74-78, [2003] 2 SCR 259. 

[32] For this ground of appeal the appellants rely largely on the passage quoted above at para 

14. They interpret those remarks as indicating that the case management judge valued only the 
views of the Class Counsel and Alberta as to NB’s appointment. They say he also misunderstood 

the role of Class Counsel. 

[33] We do not read the impugned passage that way. The case management judge clearly said 
that any decision about removal of the appellants was for another day (even though, in 

retrospect, as we have explained, removal of the appellants is intrinsically related to the 
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appointment of NB). As for his comments about the role of Class Counsel, in context we 

consider them simply a short-cut to his decision not to provide further directions at that moment. 

[34] To summarize, we sympathize with the case management judge’s commitment to keeping 

the litigation moving, especially in the face of possible settlement offers. His long involvement 
in the file and his obvious concern for the class members no doubt were at the root of his refusal 
of the adjournment and his appointment of NB. However, it is now more apparent than ever that 

NB’s appointment could not be made in isolation but had to be considered in the light of the 
litigation/settlement dynamics and more complete evidence about the role of counsel and what 

representative plaintiffs are best positioned to instruct them. He lacked such a record then and 
ought to have granted the adjournment to facilitate its preparation. 

Conclusion 

[35] The appeal is allowed and the order is quashed. The case management judge is directed to 
reconsider the application to make NB a class representative in the light of the fresh evidence, 

and in the context of other applications that undoubtedly will be made by the various parties. 

[36] There will be no award of costs. 

 

 
 

Appeal heard on October 28, 2013 
 
Memorandum filed at Edmonton, Alberta 

this 8th day of November, 2013 
 

 
 

 
Hunt J.A. 

 

 

 
Watson J.A. 

 
 

 
Bielby J.A. 
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Appearances: 

 
J.D. Poole 

 for the Appellants 
 
W.K. Branch  

P.G. Barber 
 for the Respondent Her Majesty the Queen in Right of Alberta (Director of Child 

 Welfare) 
 
D.M. Lennox  

C.G. Docken, Q.C.  
 for the Respondents T.L., R.M. and J.S. 

  
D.N. Jardine  
 for the Respondent Public Trustee 
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