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Lawyers missed limitation period for action which they commenced on behalf of their clients ("clients") but lawyers
insurance association ("LIA") told lawyers to continue to act for clients for period of time — Lawyers later advised
clients that they could no longer represent them — Clients brought action against LIA alleging negligence, failure
to act in good faith, and intentional torts for permitting lawyers to continue to act for clients — LIA brought
application for order striking out clients' statement of claim on basis that it disclosed no cause of action —
Application granted — Clients' action had no chance of success since it was plain and obvious that no basis of
liability existed on facts alleged — LIA owed clients no analogous duty of care in negligence since LIA's relationship
with clients was not analogous to relationships in which proximity was recognized as basis for duty of care — LIA
owed clients no new duty of care since no close and direct relationship existed which gave rise to proximity between
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LIA and clients as third party claimants, and LIA made no representations to clients — Sound policy considerations
existed which made imposing duty of care on LIA unworkable since this would create conflict of interest between
LIA and lawyers it was obligated to defend and would cause breach of its duties to them and others — LIA owed
clients no duty of good faith since clients did not suggest that LIA owed them fiduciary duty or that contractual
relationship existed between LIA and clients — Section 115 of Legal Profession Act did not create independent duty
of good faith on LIA with respect to clients as third party claimants — Clients pleaded no facts which supported
allegation that predominant purpose of LIA's conduct was to cause injury to clients which could support claim of
intentional tort.

Civil practice and procedure --- Pleadings — Statement of claim — Striking out for absence of reasonable cause of
action — Plain and obvious

Lawyers missed limitation period for action which they commenced on behalf of their clients ("clients") but lawyers
insurance association ("LIA") told lawyers to continue to act for clients for period of time — Lawyers later advised
clients that they could no longer represent them — Clients brought action against LIA alleging negligence, failure
to act in good faith, and intentional torts for permitting lawyers to continue to act for clients — LIA brought
application for order striking out clients' statement of claim on basis that it disclosed no cause of action —
Application granted — Clients' action had no chance of success since it was plain and obvious that no basis of
liability existed on facts alleged — LIA owed clients no analogous duty of care in negligence since LIA's relationship
with clients was not analogous to relationships in which proximity was recognized as basis for duty of care — LIA
owed clients no new duty of care since no close and direct relationship existed which gave rise to proximity between
LIA and clients as third party claimants, and LIA made no representations to clients — Sound policy considerations
existed which made imposing duty of care on LIA unworkable since this would create conflict of interest between
LIA and lawyers it was obligated to defend and would cause breach of its duties to them and others — LIA owed
clients no duty of good faith since clients did not suggest that LIA owed them fiduciary duty or that contractual
relationship existed between LIA and clients — Section 115 of Legal Profession Act did not create independent duty
of good faith on LIA with respect to clients as third party claimants — Clients pleaded no facts which supported
allegation that predominant purpose of LIA's conduct was to cause injury to clients which could support claim of
intentional tort.
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APPLICATION by lawyers insurance association to strike out lawyers' clients' statement of claim against it on basis
that claim disclosed no cause of action.

C.S. Brooker J.:

Introduction

1      The Defendant, The Alberta Lawyers Insurance Association ("ALIA") seeks an order pursuant to Rule 129(1)(a) of
the Alberta Rules of Court, Alta. Reg. 390/68, striking the Plaintiffs', R.S. and D.M.'s, Statement of Claim on the basis
that it discloses no cause of action. Similarly, the Plaintiffs seek to have paragraphs 3 and 4 of the Statement of Defence
struck on the basis that they disclose no defence.

Facts

2      What follows is a summary of the facts as pleaded.

3      The Alberta Lawyers Insurance Association is a subsidiary corporation of the Law Society of Alberta, incorporated
under Part 5 of the Legal Profession Act, R.S.A. 2000, c. L-8 ("the Act"). The mandate of the Law Society is to serve the
public interest. ALIA manages the legislatively mandated professional liability indemnity program of the Law Society.
ALIA is a member of the Canadian Lawyers Insurance Association ("CLIA"), a reciprocal insurance exchange that
provides professional liability insurance for all practicing lawyers in nine provinces and territories. The business of ALIA
is supervised by a committee of the Law Society.

4      All lawyers must participate in the insurance scheme managed by ALIA. All lawyers are subject to The Law Society
of Alberta Code of Professional Conduct (the "Code").

5          The Plaintiffs are unsophisticated Metis men of limited education, with little or no knowledge of the law, the
obligations of lawyers and their own legal rights. Neither of the Plaintiffs was resident in Alberta.

6      The Plaintiffs retained the legal professional services of the law firm of Parlee McLaws (the "Parlee Firm") for the
purposes of commencing claims for abuses that they allegedly suffered at institutions as children (the "Original Claims").

7      At or about the first week of April 2001, Karen Smith, a partner of the Parlee Firm, discovered that the firm had
neglected to commence the Original Claims prior to March 1, 2001, the last date required by the Limitations Act, R.S.A.
2000, c. L-12 (the "Drop Dead Date"). After Smith became aware that the Parlee Firm had missed the Drop Dead Date,
she consulted with other partners of the Parlee Firm, including Alan Garber, who issued the Statements of Claim on
behalf of the Plaintiffs on April 6, 2001.

8          Because the Parlee Firm failed to commence the Plaintiffs' Original Claims prior to the Drop Dead Date, the
defendants in those claims were entitled to immunity from liability.

9      On or about April 25, 2001, Kenneth Bailey, a partner of the Parlee Firm, notified ALIA that there were potential
claims by the Plaintiffs against his firm, arising from the failure to file the Original Claims before the Drop Dead Date
(the "Negligence Claims").

10      The ALIA Group Policy with CLIA contained a provision which obliged the Parlee Firm and its members:

not to make any admission nor take any other action that might reasonably be expected to prejudice the conduct
of the defence unless the Insurer is aware of and consents to the admission or action in advance.

(The "Admission of Liability Clause".)
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11      Smith wrote a letter to D.M. on April 26, 2001 advising him that there "may be an issue with respect to whether
[his Original Claim] was filed within the appropriate limitation period". The Parlee Firm asserts that it sent a similar
letter to R.S., however, R.S. has no recollection of receiving such a letter. The letters also advised the Plaintiffs to obtain
independent legal advice with respect to the limitation issue.

12      In early January, 2003, Garber wrote to the Plaintiffs advising that the Parlee Firm: had contacted ALIA; may
have missed the Drop Dead Date; had a conflict of interest; and could no longer represent them. This letter also advised
the Plaintiffs that they should retain new counsel. After forwarding this second letter, the Parlee Firm continued to act
for the Plaintiffs.

13      The Plaintiffs had no understanding of ALIA, the Law Society, the Code or the Limitations Act and were unaware
of the Negligence Claims.

14         Before the second letter was sent to the Plaintiffs, ALIA instructed the Parlee Firm to continue to act for the
Plaintiffs. The Plaintiffs also allege that ALIA consented to, had knowledge of and approved of the Parlee Firm:

(i) continuing to act for the Plaintiffs when it could be reasonably foreseen that their professional judgment was
impaired because of the Negligence Claims and the potential for the Plaintiffs in due course to discover the
Negligence Claims and to commence a claim against them;

(ii) continuing to act for the Plaintiffs when there was a conflict of interest which, pursuant to the Code, dictated
that they must not continue to act;

(iii) failing to provide the Plaintiffs with candid and full disclosure of their conflict of interest as reasonably required
to obtain the Plaintiffs' permission to continue to act;

(iv) misleading the Plaintiffs with respect to the status of their claims;

(v) rendering advice to the Plaintiffs when the independence of their professional judgement was impaired;

(vi) making no effort or reasonable effort to ensure that the Plaintiffs comprehended and understood the legal effect
of missing the Drop Dead Date and the Negligence Claims that the Plaintiffs had against Smith, Garber, and the
Parlee Firm for indemnity from their damages arising from the failure of the Parlee Firm to file the Original Claims
before the Drop Dead Date;

(vii) failing to keep the Plaintiffs informed of the risks attached to the possibility of applications for security for
costs and the effect of the failure to file the Original Claims before the Drop Dead Date;

(viii) failing to assist the Plaintiffs to find new counsel or obtain a second opinion;

(ix) not promptly informing the Plaintiffs that the missed Drop Dead Date was a material error; and

(x) failing to act in good faith in their dealings with the Plaintiffs in accordance with their professional and fiduciary
obligations to the Plaintiffs and their obligations under the Code.

15      In January, 2003, ALIA appointed Bruce Comba ("Comba") a partner of the law firm Emery Jamieson ("Emery
Jamieson") to act on its behalf with respect to the potential claims of R.S. against Smith, Garber and the Parlee Firm.
Comba did not assist the Plaintiffs in finding new counsel, nor did he disclose the true nature of their claim against the
Parlee Firm. Garber and the Parlee Firm continued to act for R.S. in relation to the Original Claims.

16      In August, 2003, Garber was served with a Notice of Motion seeking Security for Costs from R.S. with respect to his
Original Claim and in September he refused to accept service of other security for costs applications in relation to both
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Plaintiffs' Original Claims. Neither the Parlee Firm nor Comba attempted to notify the Plaintiffs of these applications.
In September, 2003, a judgment for costs was issued against D.M.

17      Garber ceased to act for D.M. and R.S. in April and August, 2003, respectively.

18      ALIA and Comba were aware of matters relating to the Original Claims, including: that some of the defendants in
the Original Claims raised the issue of the Limitations Act; that the defendants were entitled to immunity from liability;
that some of the defendants threatened or did bring applications for security for costs; that a judgment for costs issued
against D.M. without his knowledge; that Garber filed Notices of Ceasing to Act in relation to the Original Claims and
refused to accept service of applications for security for costs; and that no attempt was made to assist the Plaintiffs find
new counsel or to disclose to the Plaintiffs the true nature of the Negligence Claims.

19          The Plaintiffs ultimately retained new counsel who negotiated settlements whereby the Original Claims were
discontinued on a Without Costs basis.

20      On the basis of these pleadings, the Plaintiffs allege that ALIA failed to act in good faith with respect to its duties,
obligations and legislatively mandated functions. More specifically, they claim that ALIA:

directed Smith, Garber, Bailey, the Parlee Firm, Comba and Emery Jamieson (collectively "the Lawyers") to
abrogate their duties of good faith, candour and full disclosure (24(a));

orchestrated a scheme whereby the Plaintiffs would likely never become aware of or understand the nature of the
Negligence Claims against the Parlee Firm all for the purpose of limiting the amounts which would have to be paid
by ALIA to the Plaintiffs (24(b));

instructed the Lawyers for the purposes of reducing the potential liability to the Plaintiffs with little or no regard to
their vulnerability as unsophisticated Metis without access to independent legal advice (24(c));

intentionally permitted applications for security for costs to be brought and did not assist the Plaintiffs in a candid
and forthcoming manner to find counsel with the intention that the Plaintiffs would have awards for costs made
against them and would not be able to bring claims against Smith, Garber and the Parlee Firm (24(d));

exercised its contractual right under the Admission of Liability Clause and directed the Lawyers to deny that the
Drop Dead Date was missed (24(e));

failed to carry out its mission to protect two clients of Alberta lawyers from indemnity for losses sustained as a result
of negligence on the part of the Parlee Firm (24(f));

failed to diligently satisfy itself, acting in good faith, as to the merits of the Original Claims including not making
any effort to determine whether the missed Drop Dead Date caused the Plaintiffs financial damage (24(g));

actively encouraged the Plaintiffs and the Parlee Firm to pursue the Original Claims despite that they had no merit
after the Drop Dead Date (24(h));

took advantage of the Plaintiffs' vulnerability as unsophisticated Metis, who had been abused as children with the
intention of avoiding their legal obligations to the Plaintiffs (24(i));

failed to conduct itself in a manner to be expected of a wholly owned subsidiary of the Law Society and, in particular,
in a manner to be expected of an organization which promulgated the Code and whose mission is "[t]o serve the
public interest by promoting a high standard of legal services and professional conduct through the governance and
regulation of an independent legal profession" (24(j));
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encouraged the Parlee Firm to deliberately conceal the limitation issue from the Plaintiffs while continuing to act
(24(k));

failed to exercise any or proper care with respect to the Plaintiffs' interests following the withdrawal of services by
the Parlee Firm (24(l));

instructed Comba to deny liability, to refuse to consent to the hearing of the Plaintiffs' actions against the Parlee
Firm together and generally forcing a trial within a trial without consideration of the Plaintiffs' Original Claims
and the damage due to the deceit and non-disclosure of the Negligence Claims by the Parlee Firm to the Plaintiffs
(24(m));

instructed or permitted its counsel, Comba, to exhibit no good faith towards either Plaintiff at any point in time
(24(n));

engaged in high handed, malicious and highly reprehensible conduct by contributing to the authorship of a situation
wherein the Parlee Firm withheld the fact that the Original Claims were commenced after the Drop Dead Date and
not permitting Comba or the Parlee Firm to admit liability and be candid and honest with either Plaintiff about the
Parlee Firm's negligence and its early awareness of the Negligence Claim (24(o));

directed the Parlee Firm to continue to ignore its ethical responsibilities under the Code, incurring disbursements
and exposing D.M. in particular to costs when ALIA knew or ought to have known that the Defendants to the
Original Claims had an absolute defence that was created by the negligent acts of the Parlee Firm (24(p)); and

acted in a manner that departs to a marked degree from the ordinary standards of decent behaviour to be expected
from the legislatively mandated professional liability indemnity program of the Law Society (24(q)).

21      As a result of ALIA's "negligence, intentional fault, fundamental breakdown of the orderly exercise of its authority
and responsibility and absence of good faith", the Plaintiffs claim: that they have incurred costs; that they suffered from
depression and anxiety; that their injuries as set out in the Original Claims have been aggravated and, in particular, that
they have become more distrustful of the legal system. They also claim that they had a right to rely on ALIA to exercise
good faith and reasonable discretion in relation to their Negligence Claims.

22      The Plaintiffs filed and served a Notice to Admit, to which ALIA responded. The Plaintiffs rely on the admissions
made by ALIA in support of their application to have paragraphs 3 and 4 of the Statement of Defence struck.

Issues

1. Does the Statement of Claim disclose a cause of action against ALIA?

2. Can the Plaintiffs rely on the Notice to Admit and ALIA's Reply thereto in support of their application to have
paragraphs 3 and 4 of the Statement of Defence struck?

3. Do paragraphs 3 and 4 of the Statement of Defence disclose a defence?

1. Application to Strike the Statement of Claim

Positions of the Parties

23      The Plaintiffs submit that the Act must be interpreted in a purposive manner. They state that the legislative purpose
of the Act is to delegate self regulation to the Law Society which obligates it and its members to act in the public interest.
It argues that Part 5 of the Act must be interpreted consistently with that purpose and in the context of the Act as a whole.
They rely on McCullock Finney c. Barreau (Québec), [2004] 2 S.C.R. 17, 2004 SCC 36 (S.C.C.), for the proposition that
the public protection mandate of the Law Society includes a duty of good faith to the clients of lawyers. They also cite
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Swain v. Law Society, [1982] 2 All E.R. 827 (Eng. H.L.) for the proposition that the indemnity provisions in the Act are
intended primarily for the protection of the public, not the lawyers who are indemnified thereby.

24      The Plaintiffs contend further that s.115 of the Act will not provide ALIA with protection from liability [w]here
bad faith is shown in its dealings with [claimants]". They submit that ALIA's actions, as particularized in the Statement
of Claim demonstrate bad faith.

25      ALIA takes the position that in order for a duty of good faith to arise there must first be an independent cause of
action. Put another way, if the conduct of one party does not amount to an actionable wrong, the fact that the conduct
was undertaken in bad faith does not make it actionable. It states that there has been no actionable wrong in the present
case as there is no recognized duty of care in negligence between ALIA and third party claimants and that the facts as
pleaded do not amount to an intentional tort.

26      ALIA states further that it is inappropriate to recognize a new duty of care in these circumstances because there is
no foreseeable harm or proximity between ALIA and third party claimants. Even if those criteria were satisfied, however,
it states that there are policy considerations which would dictate against the recognition of such a duty.

27      Finally, ALIA argues that as lawyers owe no duty to parties adverse in interest to their own clients, Comba, and
by extension ALIA, cannot be held liable for any of the actions alleged against him as ALIA's counsel.

Legislation

28      Rule 129 provides:

129(1) The court may at any stage of the proceedings order to be struck out or amended any pleading in the action,
on the ground that

(a) it discloses no cause of action or defence, as the case may be, or

(b) it is scandalous, frivolous or vexatious, or

(c) it may prejudice, embarrass or delay the fair trial of the action, or

(d) it is otherwise an abuse of the process of the court,

and may order the action to be stayed or dismissed or judgement to be entered accordingly.

(2) No evidence shall be admissible on an application under clause (a) of subrule (1).

29      Part 5 of the Act, titled Professional Liability Claims, provides at s. 99:

99(1) The Society shall, subject to and in accordance with this Part and the rules, establish and maintain a program
respecting the payment of claims arising out of the performance of services by

(a) a member in the member's capacity as a barrister and solicitor, or

(b) any other person for whose actions a member or former member is legally liable in the member's or former
member's capacity as a barrister and solicitor.

(2) The Benchers may

(a) authorize the Society to enter into any contract or arrangement or do anything else related to the
establishment, maintenance or administration of the indemnity program;
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(b) authorize the incorporation or acquisition of a subsidiary corporation of the Society for any purpose related
to the indemnity program.

(3) Notwithstanding the Insurance Act, neither the Society nor a subsidiary corporation shall be held to be an insurer
undertaking insurance or to be carrying on the business of an insurer by reason of doing anything related to the
establishment, maintenance or administration of the indemnity program.

30      Section 101 reads:

The Benchers may make rules

. . .

(c) respecting the establishment, maintenance or administration of the indemnity program ...

(d) respecting the filing, settling administration or payment of claims under the indemnity program

. . .

(h) respecting the rights and duties of members or former members in connection with claims or potential claims
under the indemnity program;

(i) respecting the powers rights and duties of a subsidiary corporation under the indemnity program;

(j) respecting the delegation to a subsidiary corporation of any powers, rights or duties of the Society or the
Benchers under this Part or under the rules under this Part, other than the power to make rules;

31      Section 115 of the Act limits liability to acts that are not taken in good faith. It provides:

115(1) No action lies against

. . .

(e) a subsidiary corporation of the Society referred to in section 99(2)(b) or a person who is or was a director,
officer or employee of that corporation, or

(f) a person who acted on the instructions of, or under the supervision of, a person referred to in clauses (a) to (e),

in respect of anything done by any of them in good faith pursuant to this Act, the rules or any direction of the
Benchers.

Analysis

32      On an application to strike pleadings under Rule 129 it must be assumed that all of the allegations in the pleadings
are true. Pleadings will not be struck unless it is plain and obvious that the party who authored the pleadings cannot
succeed. In making its determination in this regard, the court is directed to assess the pleadings generously: Hunt v. T &
N plc, [1990] 2 S.C.R. 959 (S.C.C.), at pp. 979 - 980; Peterson v. Highwood Distillers Ltd. (1998), 158 D.L.R. (4th) 569,
1998 ABCA 105 (Alta. C.A.) at para. 20. The novelty of the cause of action should not prevent the case from proceeding:
Hunt at p. 980.

33      In order for the Plaintiffs' claims to have any hope of succeeding there must be some basis of liability on the facts
as alleged. The Plaintiffs conceded in written argument that ALIA has an "absolute defence" if "ALIA has no duties,
whether in good faith or otherwise, to the Plaintiffs". Accordingly, I will first examine whether there are any duties owed
by ALIA to the Plaintiffs and whether any of the allegations amount to an intentional tort. If such duties are found or
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a tort is otherwise made out on the facts pleaded, I will go on to consider whether the allegations disclose bad faith on
ALIA's part, thereby taking it beyond the liability protection afforded by s. 115 of the Act.

Negligence

34      It is trite to observe that a duty of care must be owed by the defendant to the plaintiff in order to ground liability in
negligence. Whether a duty of care exists is a question of law that must be examined in the context of all of the allegations
set out in the statement of claim: Tottrup v. Alberta (Minister of Environment) (2000), 255 A.R. 204, 2000 ABCA 121
(Alta. C.A.).

35      I have not been referred to any cases which have previously recognized a duty of care owing by ALIA, or any
other Law Society indemnity provider, to third parties claiming against lawyers. Accordingly, it is necessary to determine
whether a new duty should be recognized.

36      In Edwards v. Law Society of Upper Canada, [2001] 3 S.C.R. 562, 2001 SCC 80 (S.C.C.) and Cooper v. Hobart,
[2001] 3 S.C.R. 537, 2001 SCC 79 (S.C.C.), the Supreme Court of Canada set out the test to determine whether new
duties of care should be recognized. In Edwards, starting at para. 9, the Court prescribed the following analysis:

At the first stage of the Anns test, the question is whether the circumstances disclose reasonably foreseeable harm
and proximity sufficient to establish a prima facie duty of care. The focus at this stage is on factors arising from the
relationship between the plaintiff and the defendant, including broad considerations of policy. The starting point
for this analysis is to determine whether there are analogous categories of cases in which proximity has previously
been recognized. If no such cases exist, the question then becomes whether a new duty of care should be recognized
in the circumstances. Mere foreseeability is not enough to establish a prima facie duty of care. The plaintiff must also
show proximity - that the defendant was in a close and direct relationship to him or her, such that it is just to impose a
duty of care in the circumstances. Factors giving rise to proximity must be grounded in the governing statute when
there is one, as in the present case.

If the Plaintiff is successful at the first stage of Anns such that a prima facie duty of care has been established (despite
the fact that the proposed duty does not fall within an already recognized category of recovery), the second stage of
the Anns test must be addressed. That question is whether there exists residual policy considerations which justify
denying liability.

[Emphasis added.]

37      Thus, the first issue to consider is whether there are any analogous categories of cases where proximity has previously
been recognized under the law of negligence.

Analogous Cases

38      "Analogous" is defined in the Oxford Canadian Dictionary (Don Mills, Ont.: Oxford University Press, 1998) as
"partially similar or parallel". It was suggested that there are two categories of cases that are analogous to the within
circumstances: insurers and third party claimants; and Law Societies and the clients of their members.

39      Although ALIA in not regulated under the Insurance Act, R.S.A. 2000, c. I-3, it fulfills substantially the same
role as an insurer. ALIA provides indemnity to lawyers in respect of claims made by clients within the terms of the
group insurance contract between ALIA and CLIA. (I would observe, however, that there is no provision in Part 5 of
the Act giving a third party claimant a direct statutory cause of action against ALIA such as exists, for example, in the
Insurance Act at s. 530 or s. 635). Thus, although not identical, the relationship of insurers to claimants is analogous
to the situation here.

40      Shortly put, a common law duty on insurers to third parties who have made claims against their insureds has not
been previously recognized: How Estate v. Robinson (1994), 23 C.C.L.I. (2d) 196 (B.C. Master), aff'd (1994), 23 C.C.L.I.
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(2d) 203 (B.C. S.C.); Joe v. Insurance Corp. of British Columbia (1984), 55 B.C.L.R. 118 (B.C. C.A.); Overload Tractor
Services Ltd. v. Insurance Corp. of British Columbia (1988), 23 B.C.L.R. (2d) 182 (B.C. S.C.); Karamanolis v. Prudential
Life Assurance Co. (1983), 42 O.R. (2d) 752 (Ont. H.C.); Byrne v. Zurich Insurance Co., 17 C.C.L.I. (4th) 220, [2004]
O.J. No. 5791 (Ont. S.C.J.).

41      As to the category of cases concerning the relationship of the Law Society to lawyers' clients, ALIA pointed out that
the Law Society is not liable in relation to its supervisory, investigative and disciplinary roles, so long as it acts in good
faith: French v. Law Society of Upper Canada (1975), 61 D.L.R. (3d) 28 (Ont. C.A.), leave to appeal to S.C.C. refused,
[1975] 1 S.C.R. ix (S.C.C.). However, this does not foreclose on the possibility that there is a general common law duty
of care owed to the clients of lawyers by a Law Society. In Finney the Supreme Court of Canada found the Barreau
du Québec liable for breaching its obligation to protect the public in handling complaints against one of its members.
Although Finney was determined in the context of the civil law, LeBel J., speaking for the Court, stated at para. 46:

As the respondent pointed out, in common law, the Barreau would have been no less liable in the circumstances
of this case if the analysis adopted by this Court in [Edwards and Cooper] had been applied. The decisions made
by the Barreau were operational decisions and were made in a relationship of proximity with a clearly identified
complainant, where the harm was foreseeable.

42       In my view, however, the relationship of clients to the Law Society on the one hand, and that between ALIA
and third party claimants on the other, is not analogous. In Edwards, the Supreme Court of Canada indicated that
professional indemnity providers such as ALIA provide a component of the protection afforded to the public through
the Law Society. At para. 15 the Court stated:

Safeguards, in addition to a private law duty of care, exist to ensure the protection and compensation of clients as
members of the public. These safeguards are expressly provided by the Legislature as a means to compensate for
economic loss. Examples include a public insurance and/or compensation scheme funded by the profession itself.

43      Thus, the roles of ALIA and the Law Society are viewed as parts of a comprehensive system of public protection.
(In this regard see also: William H. Hurlburt, The Self-Regulation of the Legal Profession in Canada and in England and
Wales, (Alberta: Alberta Law Reform Institute, 2000) at page 182.) Nonetheless, the protection provided by each of
those bodies is vastly different. The Law Society's role is very extensive. It provides protection to the public by ensuring
that only competent lawyers are admitted to the Law Society and allowed to provide advice to the public. It is what
might be referred to as the "front line", in that it strives to ensure that only qualified and capable members who are able
to provide reliable service are permitted to practice. That role is buttressed by its responsibility to continue to monitor
the performance of those admitted to membership and to discipline or disbar those who have demonstrated that they
represent a danger to the public.

44      The role of ALIA is much more restricted. The protection it provides is to ensure that the lawyers who become
the subject of a claim for professional negligence are capable of satisfying that claim. As stated by the House of Lords
in Swain at page 837:

The scheme is not only for the protection of the premium-paying solicitor against the financial consequences of his
own mistakes, the mistakes of his partners and of his staff, but also, and far more importantly, to secure that the
solicitor is financially able to compensate his client. Indeed, I think it is clear that the principal purpose of s. 37
was to confer on the Law Society the power to safeguard the lay public and not professional practitioners, since
the latter can look after themselves.

45      The different roles played by these two bodies informs the relationship that each has to the clients of Law Society
members and third party claimants. On the one hand, the Law Society stands between lawyers and the public, protecting
the latter. ALIA, on the other hand, stands behind the lawyers to ensure that lawyers found liable to a member of the
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public are able to compensate the claimant for any resulting damage. In the result, I find that cases concerning the liability
of the Law Society to the clients of its membership are not analogous to the circumstances here.

46      Accordingly, I find that there are no cases analogous to the present wherein a duty of care has previously been
recognized.

New Duty of Care

47      Having found that there are no cases analogous to the within circumstances where a common law duty of care has
previously been recognized, I turn to the next stage of the analysis prescribed in Edwards - to consider whether a new
duty of care should be recognized. This, requires a finding of foreseeability and proximity.

48      In Cooper the Court stated, starting at para. 30:

At the first stage of the Anns test, two questions arise: (1) was the harm that occurred the reasonably foreseeable
consequence of the defendant's act? and (2) are there reasons, notwithstanding the proximity between the parties
established in the first part of this test, that tort liability should not be recognized here? The proximity analysis
involved at the first stage focuses on factors arising from the relationship between the plaintiff and the defendant.
These factors include questions of policy, in the broad sense of that word. If foreseeability and proximity are
established at the first stage, a prima facie duty of care arises. At the second stage of the Anns test, the question still
remains whether there are residual policy considerations outside the relationship of the parties that may negative
the imposition of a duty of care....

On the first branch of the Anns test, reasonable foreseeability of the harm must be supplemented by proximity.
The question is what is meant by proximity. Two things may be said. The first is that "proximity" is generally
used in the authorities to characterize the type of relationship in which a duty of care may arise. The second is
that sufficiently proximate relationships are identified through the use of categories. The categories are not closed
and new categories of negligence may be introduced. But generally proximity is established by reference to these
categories. This provides certainty to the law of negligence, while still permitting it to evolve to meet the needs of
the new circumstances.

..."Proximity" is the term used to describe the "close and direct" relationship that Lord Atkin described as necessary
to grounding a duty of care. [Emphasis in original.]

49          For the purposes of this analysis I will assume, without making any finding, that foreseeability exists in the
circumstances here.

50      As above, the Supreme Court of Canada defined "proximity" in this context at para. 9 of Edwards as a "close and
direct relationship" between the defendant and the plaintiff "such that it is just to impose a duty of care. Factors giving
rise to proximity must be grounded in the governing statute ...". In Cooper, at para. 34, the Court added that defining the
relationship may involve "looking at expectations, representations, reliance and the property or other interests involved".

51      The Act provides that the Law Society must establish and maintain an indemnity program in relation to claims
made arising out of services performed by members of the Law Society. It allows the Benchers to enter into a contract or
incorporate a subsidiary corporation to fulfill the indemnity obligation. It states that the program will be funded from
revenue derived from assessments and that the Benchers may make rules in relation to those assessments. It also allows
the Benchers to make rules respecting a variety of matters including: coverage and exclusion of coverage; indemnification
limits; and the delegation of power, rights and duties from the Law Society to the subsidiary corporation.

52      There are no factors giving rise to proximity between ALIA and third party claimants in the Act. Rather, the Act
illustrates that the indemnity required is to the members of the Law Society. Indeed, the indemnity program contemplates
the payment of a deductible by the lawyer (s. 101(c)(iii)) as well as limits and exclusion of coverage (s. 101). In sum,
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there is no "close and direct" relationship created between third party claimants and ALIA making it just to impose a
duty of care.

53      As to expectations, it seems unlikely that third party claimants generally would expect that a duty of care is owed
to them in light of their adversarial relationship to ALIA. Nor have any representations made by ALIA to third party
claimants, or more specifically to the Plaintiffs, been argued or pleaded. At paragraph 25 of the Statement of Claim the
Plaintiffs state that they have and had the right to rely on ALIA to exercise good faith and reasonable discretion. There
are no facts pleaded that support the existence of such a right.

54      I, therefore, find that there is no prima facie duty of care between ALIA and third party claimants. Accordingly,
there is no need to consider the second arm of the Anns test - whether there are residual policy considerations which
justify denying liability. Nonetheless, I have undertaken that analysis for the sake of completeness.

Residual Policy Considerations

55      In Edwards, the Supreme Court of Canada described "residual policy considerations" at para 10:

Residual policy considerations include, among other things, the effect of recognizing that duty of care on other legal
obligations, its impact on the legal system and, in a less precise but important consideration, the effect of imposing
liability on society in general.

56      In Cooper, at para. 37, the Court added:

[Residual policy considerations] are not concerned with the relationship between the parties, but with the effect of
recognizing a duty of care on other legal obligations, the legal system and society more generally. Does the law
already provide a remedy? Would recognition of the duty of care create the spectre of unlimited liability to an
unlimited class?

57      In my view, there are sound policy considerations which dictate against recognizing a duty of care owed by ALIA
to third party claimants. Simply put, imposing a duty of this nature would be completely unworkable in the context of
the adversarial relationship that exists between these two parties.

58          A duty of care between ALIA and parties that have made claims against its insureds invariably would create
irreconcilable conflicts of interest. As an indemnity provider, ALIA is obligated to defend the interests of its insured. In
that capacity, it is required to limit its insured's liability by defending against claims. Practically, this translates into an
effort to avoid paying out on claims or minimizing the amounts paid.

59      Similarly, ALIA owes duties to its other policy holders to minimize premiums. One obvious way of satisfying this
duty is to minimize the amount or number of claims paid.

60      To impress upon these duties a duty of care to the party making the indemnity claim, would almost by definition
obligate ALIA to breach its other duties. Placing indemnity providers in such an impossible situation would not advance
the law or the public interest. In fact, such a situation could conceivably lead to the break down of the indemnity system
that currently exists, the principal purpose of which is to fund lawyers' liability to their clients for damages flowing from
professional negligence. Such a result may make it impossible to reasonably provide an indemnity program to address
the claims of clients, which would be contrary to the purpose of the Act and the intent of the legislature.

61      This does not, however, leave parties such as the Plaintiffs without recourse where they may have a compensable
claim as a result of instructions given by ALIA to its insured. In such situations there may be an actionable claim against
the insured member of the Law Society who acted upon ALIA's instructions. In those circumstances it may also be open
to the insured to name ALIA as a third party, as a duty of care generally exists between an insurer and its insured.

62      Accordingly, I find that there is no cause of action against ALIA by the Plaintiffs in negligence.
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Independent Duty of Good Faith

63      The Plaintiffs argue that an independent duty of good faith owed by ALIA to third party claimants arises from the
public interest and protection mandate of the Law Society which informs the purpose and context of the Act. I disagree.

64      Typically, a duty of good faith arises as a component of a fiduciary relationship, as an implied contractual term
or by way of statute. The Plaintiffs did not suggest that either a fiduciary duty is owed by ALIA or that a contractual
relationship exists between ALIA and third party claimants.

65      Rather, the Plaintiffs argue that the statutory interpretation of Part 5 of the Act creates a duty of good faith. Even if
one acknowledges that the Law Society's function and the purpose of the Act is to protect the public, there is no language
in the statute that suggests the imposition of a duty of good faith owing by ALIA to clients. Section 115 immunizes
the Law Society and its subsidiary corporations from liability against actions undertaken in good faith. However, this
does not create an independent duty of good faith on ALIA arising in favour of third party claimants. It simply means
that where ALIA or any other subsidiary corporation may be held liable, it may be shielded from liability if it acted
in good faith.

66       The Plaintiffs state in their written argument that the Supreme Court of Canada in Finney "found that public
protection includes a duty of good faith to clients of lawyers". With respect, the Court in Finney was interpreting the
scope of the statutory liability immunity provided; it did not find that an independent duty of good faith arose from the
provision. Specifically, the Court found at para. 42 that the Barreau's conduct was so negligent and indifferent that it
could not claim the immunity provided in the Professional Code.

67      Additionally, even if one accepts that an independent and actionable duty of good faith was found in Finney and
that the same duty arises between the Law Society and the clients of its membership, ALIA is a subsidiary and, therefore,
a separate corporation from the Law Society. As such, any obligations owing by the Law Society are not necessarily
imposed on ALIA. Section 101 of the Act allows the Benchers to transfer duties between the two bodies, however, there
is no suggestion in the pleadings that such a transfer has occurred that would assist the Plaintiffs in relation to their
argument. Nor are there any facts pleaded upon which it may be appropriate to lift the corporate veil. I note also that
the Plaintiffs conceded in oral argument that, had the Benchers opted to enter into a contractual arrangement with an
indemnity provider, rather than creating ALIA as a subsidiary corporation, as they were permitted to do under the Act,
there could be no suggestion that the obligations of the Law Society would attach to that provider.

Intentional Torts

68      The Plaintiffs have pleaded that ALIA undertook a number of intentional acts which I have set out above. However,
in the absence of a specific prohibition, there is no legal impediment to insurers acting in their own self interest and
against that of others. Accordingly, none of the conduct complained of is actionable against ALIA.

69      Some of the conduct complained of, such as the Parlee Firm continuing to ignore its ethical responsibilities under
the Code and incurring disbursements and exposing the Plaintiffs to costs, may be actionable against the Parlee Firm.
However, it does not amount to a recognized intentional tort against ALIA.

70      In argument it was suggested that the pleadings support a claim of conspiracy. The facts necessary to establish
the elements of the tort of conspiracy were described in Canada Cement LaFarge Ltd. v. British Columbia Lightweight
Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.), namely:

a) the plaintiff suffered damage from the action of the defendants acting in combination;

b) the predominant purpose of the defendants' conduct was to cause the plaintiff injury, whether or not the
defendants' conduct was unlawful; or
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c) the defendants' conduct was unlawful and directed toward the plaintiff and the defendants should have known
injury to the plaintiff would result.

71      There are no facts pleaded which support the allegation that the predominant purpose of ALIA's conduct was to
cause the Plaintiffs injury. Rather, the predominant purpose pleaded is that ALIA was acting so as to reduce its liability
and that of its insureds. Nor are there any facts pleaded to the effect the ALIA acted unlawfully, knowing harm to the
Plaintiffs would result.

72      Accordingly, I find that the Plaintiffs' pleadings do not support a claim of intentional tort.

Vicarious Liability

73      The Plaintiffs have pleaded that a number of actions taken by Comba are actionable against ALIA.

74      Typically, a duty of care does not arise to a third party on the part of a lawyer in circumstances where the third
party is opposed in interest to that of the lawyer's client: Filipovic v. Upshall, [2000] O.J. No. 2291 (Ont. C.A.); Midland
Mortgage Corp. v. Jawl & Bundon, 1999 BCCA 464 (B.C. C.A.), leave to appeal to S.C.C. refused, (2000), [1999] S.C.C.A.
No. 474 (S.C.C.); and White v. Jones, [1995] 1 All E.R. 695 (U.K. H.L.). In fact, it is a somewhat startling proposition
that lawyers may be held liable for not admitting their client's liability or disclosing causes of action against their client,
to parties adverse in interest. This is the very antithesis of the role a lawyer is expected to play and invariably would run
afoul of the ethical obligations owed by members of the Law Society to their clients. As Comba cannot be held liable for
the conduct pleaded, it follows that ALIA can not be held vicariously liable for those actions.

ALIA's Conduct

75      As ALIA owes no duty of care to the plaintiffs and the conduct pleaded does not otherwise disclose a cause of
action, ALIA cannot be held liable to the Plaintiffs on the basis of the facts pleaded. It is, thus, plain and obvious that the
Plaintiffs' action has no chance of success. Accordingly, it is unnecessary to consider whether ALIA's conduct discloses
bad faith as it need not rely on the immunity provided in s. 115 of the Act.

2. Striking Paragraphs 3 and 4 of the Statement of Defence

76      The Plaintiffs seek to strike paragraphs 3 and 4 of the Statement of Defence. Paragraph 3 states that "the Statement
of Claim does not disclose any cause of action against the Defendant". Paragraph 4 provides that the Defendant does
not owe any duties to the Plaintiffs. The Plaintiffs argue that either a cause of action is disclosed or it is not, such that if
the Defendant's application is not granted, their application to strike paragraphs 3 and 4 must be granted.

77      As I have found that the Statement of Claim does not disclose a cause of action and that ALIA owes no duty of
care to the Plaintiffs, the Plaintiffs' application is denied.

3. Notice to Admit

78      The Plaintiffs argue that they should be entitled to rely on the admissions made by ALIA in response to their
Notice to Admit because ALIA should have made the admissions in its pleadings.

79      The Defendants object to the use of the Notice to Admit on the basis that Rule 129 only allows reference to the
pleadings. They also argue that ALIA's pleadings are irrelevant to an application to strike the Plaintiff's pleadings under
Rule 129(1)(a).

80      The Plaintiffs urged that I determine this issue regardless of my finding in relation to ALIA's application. In my
view, however, it is advisable to leave the consideration of this issue to another day in circumstances where it has not
been rendered moot.
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Conclusion

81      ALIA's application is allowed and the Statement of Claim is dismissed. The Plaintiffs' application is denied.

82      If the parties are unable to agree as to costs the matter may be brought back before me.
Application granted.

Footnotes

* A corrigendum issued by the court on August 18, 2006 has been incorporated herein.
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