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Plaintiff tenant negotiated offer to lease over commercial premises, with term dealing with early termination —
Offer to lease was replaced by formal lease agreement prepared defendant lawyer, representing landlord — Lease
had different terms in provision dealing with early termination — In arbitration, with landlord represented by
defendant, landlord was awarded $22,736.76 in damages for plaintiff's early termination of lease — Plaintiff's appeal

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.2/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.2.f/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.2.f.ii/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.8/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.8.d/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/CIV.X.8.d.ii/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/PRO.IX/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/PRO.IX.6/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/PRO.IX.6.a/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/PRO.IX.6.a.iii/View.html?docGuid=I15eb032d7d205278e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Michael Awad Professional Corp. v. 531845 Alberta Inc., 2015 ABQB 296, 2015...

2015 ABQB 296, 2015 CarswellAlta 824, [2015] A.W.L.D. 2724, [2015] A.W.L.D. 2725...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

was dismissed — Plaintiff brought action against defendant for negligence, with original statement of claim stating
that plaintiff was represented by another law firm at time of creation of lease — Defendant applied to dismiss claim
as failing to disclose reasonable cause of action; Plaintiff applied to amend statement of claim to state it was not
represented by counsel at creation of lease — Defendant's application dismissed; Plaintiff's application granted in
part — Plaintiff explained that error in chronology in hiring legal counsel was not apparent until both his own
former lawyers delivered statement of defence and defendant applied to dismiss claim — Much of proposed amended
statement of claim did not disclose reasonable cause of action and so those aspects would not be permitted —
Allegations that defendant should have advised plaintiff to obtain independent legal advice and that he intentionally
created differences in lease were at least arguable — Proposed amendment would not cause prejudice and did not
otherwise fit into exceptions from general proposition that amendments should be allowed.

Civil practice and procedure --- Pleadings — Statement of claim — Striking out for absence of reasonable cause of
action — Plain and obvious

Plaintiff tenant negotiated offer to lease over commercial premises, with term dealing with early termination —
Offer to lease was replaced by formal lease agreement prepared defendant lawyer, representing landlord — Lease
had different terms in provision dealing with early termination — In arbitration, with landlord represented by
defendant, landlord was awarded $22,736.76 in damages for plaintiff's early termination of lease — Plaintiff's appeal
was dismissed — Plaintiff brought action against defendant for negligence — Defendant applied to dismiss claim
as failing to disclose reasonable cause of action; Plaintiff applied to amend statement of claim — Defendant's
application dismissed; Plaintiff's application granted in part — Much of proposed amended statement of claim did
not disclose reasonable cause of action — Allegations that defendant should have advised unrepresented plaintiff
to obtain independent legal advice and that he intentionally created differences in lease were at least arguable —
Remainder of claim against defendant, relating to actions in his role as counsel for landlord in arbitration and
appeals, did not have any merit and was bound to fail — Amendments that did not have any merit would not be
permitted so it was not necessary to strike them out pursuant to defendant's application.

Professions and occupations --- Barristers and solicitors — Relationship with others — Relationship with opposite party
— Duty to suggest independent advice

Plaintiff tenant negotiated offer to lease over commercial premises, with term dealing with early termination — Offer
to lease was replaced by formal lease agreement prepared defendant lawyer, representing landlord — Lease had
different terms in provision dealing with early termination — In arbitration, with landlord represented by defendant,
landlord was awarded damages for plaintiff's early termination of lease — Plaintiff's appeal was dismissed —
Plaintiff brought action against defendant for negligence — Defendant applied to dismiss claim as failing to disclose
reasonable cause of action; Plaintiff applied to amend statement of claim — Defendant's application dismissed;
Plaintiff's application granted in part — Allegations that defendant should have advised unrepresented plaintiff
to obtain independent legal advice and that he intentionally created differences in lease were at least arguable —
Proposed amendment would not cause prejudice and did not otherwise fit into exceptions from general proposition
that amendments should be allowed — It was difficult to accept plaintiff's allegation of reliance upon defendant
in negotiating lease, given plaintiff's choice to do without counsel and knowledge that defendant was lawyer for
party opposite in interest — Plaintiff tried to draw analogy to negotiations between counsel, when lawyer altering
document was expected to draw alteration to attention of other lawyer — There was no reason to draw attention
to any particular change from prior agreement where there was entirely new document drafted instead of alteration
of single sentence or paragraph of document — However, binding case law established that, to extent that plea was
that plaintiff was relying on defendant and there was obligation on him to advise plaintiff to seek independent legal
advice, it was arguable cause of action.
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Alberta Rules of Court, Alta. Reg. 390/68
R. 129 — considered

R. 159 — considered

Alberta Rules of Court, Alta. Reg. 124/2010
R. 3.65(2) — considered

R. 3.68 — considered

R. 3.68(2)(b) — considered

APPLICATION by defendant to dismiss claim as failing to disclose reasonable cause of action; APPLICATION by
plaintiff to amend statement of claim.

Master A.R. Robertson, In Chambers:

Introduction

1       These are two cross-applications involving a claim of professional negligence against a lawyer who represented
the opposing party.

2      The plaintiff applies to amend the statement of claim. One of the defendants, Barry M. Wilson, a lawyer, applies
under Rule 3.68 to have the claim dismissed as against him because it does not disclose a reasonable cause of action.

3      I have concluded that much of the proposed amended statement of claim does not disclose a reasonable cause of
action. However, the allegations that Mr. Wilson should have advised the plaintiff professional corporation to obtain
independent legal advice, and that he intentionally created the differences to a formal lease agreement from an offer to
lease are at least arguable, and therefore those aspects of the proposed amendment are allowed.

Background

4      In 2006 the plaintiff negotiated an offer to lease over commercial premises in Red Deer. Although in the original
statement of claim it was asserted that the plaintiff was represented by counsel at all material times, the plaintiff now
says (in its proposed amended statement of claim) that it was not represented by legal counsel at the time that the offer
to lease and then the formal lease agreement were created. The plaintiff sues Mr. Wilson claiming that he owed duties
to it, even though Mr. Wilson was representing the landlord.

5      The offer to lease, which the plaintiff argues was a binding contract in itself, was replaced by a formal commercial
lease agreement prepared by Mr. Wilson. One of the terms in the offer to lease allowed the tenant to vacate the premises
after it had occupied them for three years, provided the plaintiff tenant gave the landlord six months' notice of early
termination, with a penalty for early termination of $6,000. The offer to lease also expressly provided that in the event
of a conflict between the terms of the offer to lease and the lease, the terms of the offer to lease shall govern.

6      Mr. Wilson drafted the formal lease and it included an early termination provision that provided for four months'
written notice by the tenant of termination, upon paying the landlord, at the time of giving the written notice, the sum
of $6,000.

7      Accordingly, the formal lease agreement had an early termination clause but it contained somewhat different words
than the words in the offer to lease, and a different period of notice was required. This is the beginning for the proposed
claim as amended — that the change was significant and that Mr. Wilson is liable to the plaintiff for changing the words
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and not drawing the plaintiff's attention to the change. The claim goes on to assert other wrongs alleged to have been
done by Mr. Wilson in the course of representing the landlord taking steps to enforce the lease provisions.

8      A concern arose over the installation of a generator, and the plaintiff wanted to terminate the lease early. It did.
The landlord claimed damages and exercised its rights under the lease to have the dispute referred to arbitration. Mr.
Wilson represented the landlord in the arbitration.

9           The matter proceeded to an arbitration, which the plaintiff did not attend. The arbitrator awarded damages
of $222,736.76. The plaintiff appealed that decision to the Court of Queen's Bench, unsuccessfully. Mr. Wilson again
represented the landlord.

10      The plaintiff was unsuccessful in an application to the Alberta Court of Appeal for leave to appeal.

11      In the original statement of claim, the plaintiff said that it was represented by another law firm at the time of the
creation of the lease. With that plea, Mr. Wilson brought his application under Rule 3.86 to have the claim as against
him dismissed for failing to disclose a reasonable cause of action.

12      Now that Mr. Wilson has applied to strike the claim, the plaintiff seeks to amend the claim and recast the chronology
significantly. In particular, the plaintiff now says it was not represented by legal counsel at the time lease was created,
and that its legal counsel first became involved almost a year later.

13      There are many other details to the history of the claim, such as why the plaintiff did not attend at the arbitration
(either by its principal or by counsel), none of which are essential to these applications.

The Sequence of Considering the Cross-Applications

14      Before oral arguments got underway, I drew to the attention of the parties Hur v. 726913 Alberta Ltd., 2013 ABQB
208 (Alta. Q.B.) at para. 27, where the Court said that where there are cross-applications both for summary judgment
and to amend the claim the court must hear and decide the application to amend before considering summary judgment.
Also, in Chevalier v. Sunshine Village Corp., 2011 ABQB 544 (Alta. Master), the Master allowed an application to amend
to be brought before making his decision on an application to strike under Rule 3.68.

15           Accordingly, although the applications were argued together, it is incumbent upon the Court to decide the
amendment application before deciding the application to strike.

16      It is not necessary for the defendant to bring a new application to strike; it is possible to deal with the application
to strike taking into account the amended pleading, if in fact an amendment is allowed. The Court must simply look at
the proposed amended pleading instead of the original one to determine if it discloses a reasonable cause of action.

17      The application is made a little awkward by the fact that on an application to amend, there must be affidavit
evidence filed in support to substantiate the need for the amendments. In contrast, on an application to strike under Rule
3.68, the court is required to look only at the pleading and not at evidence. Accordingly, I must consider the evidence
that has been filed in support of the application to amend, but then ignore it for the application to strike.

The Proposed Amendments

18      The application involves some proposed amendments that might properly be described as "housekeeping" and
involve other defendants, who have indicated that they do not oppose the application to amend.

19      The proposed amendments that are of concern on this application are substantially those that appear in paragraphs
40 and 41 of the proposed pleading. Some other provisions affect Mr. Wilson such as paragraph 13, which says, "The
lease was negotiated by Mr. Wilson as counsel for 531845 [the landlord], and by Thurmeier, as counsel for Awad." Now
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that the plaintiff has concluded that he was not represented by another lawyer, it proposes this be amended to say, "The
lease was drafted by Wilson as counsel for [the landlord] and presented to Awad by Devin Kempstead."

20      Paragraph 40 of the proposed amended statement of claim says this:

Wilson was [sic] breached his obligations to the plaintiff, inter alia, as follows:

a. He knew or ought to have known at the time that the Lease was signed that Awad had no legal counsel and
that the provisions of the Lease were different than those set out in the Offer to Lease. Wilson failed to advise
Awad to obtain independent legal advice with respect to the Offer to Lease and the Lease, and further failed
to advise Awad that the provisions of the Lease were different from the provisions of the Offer to Lease;

b. He knew or ought to have known that the Notice [defined as the written notice of early termination that
was provided] was sufficient under the Offer to Lease and that the only penalty owed by Awad was the sum
of $6,000.00 as set out in the Offer to Lease;

c. On behalf of the Landlord Defendants, he brought a notice of arbitration and pursued a judgment against
Awad notwithstanding that he was aware his clients the Landlord Defendants had no right to do so under the
Offer to Lease;

d. He omitted material facts and failed to disclose the existence and provisions of the Offer to Lease, including
the Early Termination Provision and the Conflict Provision, during the Arbitration and the Appeal;

e. He knew or ought to have known that the differences between the Offer to Lease and the Lease concerning
the Conflict Provision and the Early Termination Provision were a mistake, and took advantage of that mistake
for the benefit of his client and to the detriment of the Plaintiff, or in the alternative, he intentionally created
the differences between the Offer to Lease and the Lease concerning the Conflict Provision and the Early
Termination Provision, and took advantage of that mistake for the benefit of his client and to the detriment
of the Plaintiff, and

f. He negligently or intentionally misrepresented to Awad that the terms of the Lease were the same as the
terms of the Offer to Lease, by providing the lease to Awad without pointing out the differences in the terms
between the Offer to Lease and the Lease.

21      The plaintiff was unsuccessful in the arbitration and the appeal to the Court of Queen's Bench and the application
for leave to appeal to the Court of Appeal. Therefore, the award made against the plaintiff stands. The plaintiff seeks
to recover from the defendants the amount it paid to satisfy the award.

22      Paragraph 41 of the proposed amended statement of claim provides as follows:

Awad relied on the actions of Wilson in the drafting of the Offer to Lease and the Lease, and Wilson was aware
that Awad was relying on his actions. As a result of the actions of Wilson, Awad suffered damages in the amount of
$222,736.76 paid in full satisfaction of the Award, and further Awad lost the approximate amount of $100,000.00
that was spent by Awad for the planning and development of the Clinic, and $11,900.00 in deposits provided to the
Landlord Defendants since August 2006.

23        In support of the application, the affidavit of S. Michael Awad deposes that the proposed pleading, "seeks to
correct the facts set out in the statement of claim, including to set out more fully the liability of the defendant Wilson."
He explains the delay in correcting the chronology by saying that the error in the sequence (the effect that the plaintiff
did not have legal counsel at the time the offer to lease and lease were signed) was not apparent until both his own former
lawyers delivered their statement of defence and Mr. Wilson applied to have the claim dismissed as against him.

Analysis



Michael Awad Professional Corp. v. 531845 Alberta Inc., 2015 ABQB 296, 2015...

2015 ABQB 296, 2015 CarswellAlta 824, [2015] A.W.L.D. 2724, [2015] A.W.L.D. 2725...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7

The Proposed Amendment

24      In Balm v. 3512061 Canada Ltd., 2003 ABCA 98, 14 Alta. L.R. (4th) 221 (Alta. C.A.), Coté, J.A., speaking for the
Alberta Court of Appeal, said at paragraph 43 when summarizing the appellants' argument that, "The classic rule is that
an amendment should be allowed, no matter how careless or late, unless there is prejudice to the other side, and even that
is no obstacle if it is repaired", citing Milfive Investments Ltd. v. Sefel, 1998 ABCA 161 (Alta. C.A.) (CanLII), (1998),
216 A.R. 196 (Alta. C.A.). At paragraph 31 the Court said, "Presumably it is always reasonable to allow the plaintiff to
amend her statement of claim to take into account what the statement of defence says." One of the explanations given
here is that it was the statement of defence of another party that, in part, triggered this application.

25      This approach was followed in Dow Chemical Canada Inc. v. Nova Chemicals Corp., 2010 ABQB 524 (Alta. Q.B.)
at para. 20, where Wittmann, C.J. identified four major exceptions:

1. The amendment would cause serious prejudice to the opposing party, not compensable and costs;

2. The amendment requested is "hopeless" (an amendment that, if it were in the original pleadings, would have been
struck);

3. Unless permitted by statute, the amendment seeks to add a new party or a new cause of action after the expiry
of the limitation period; and

4. There is an element of bad faith associated with the failure to plead the amendment in the first instance.

26      Where no exception applies, the pleadings can generally be amended.

27      This was followed in Manson Insulation Products Ltd. v. Crossroads C & I Distributors, 2011 ABQB 51, [2011] A.J.
No. 91 (Alta. Q.B.), starting at paragraph 45.

28          Here, there is no serious prejudice, exception numbers 3 and 4 do not apply, and exception number 2 will be
dealt with in the application to dismiss brought pursuant to Rule 3.68, as it is the same issue framed in the context of
a different application.

29      Accordingly, following this line of cases, and subject to my decision in connection with the application brought
under Rule 3.68, the amendments are allowed.

The Application to Dismiss for Failing to Disclose a Reasonable Cause of Action

30      With respect to the conduct of Mr. Wilson in the context of advancing legal proceedings for the landlord, the
law is very clear. A lawyer, in the course of conducting legal proceedings, does have duties, but they are not owed to the
opposing party. The lawyer owes a duty to his or her client, to the court, to the Law Society of Alberta, and in the case of a
prosecutor in a criminal requires a criminal case, to the public. But the lawyer does not owe a duty to the opposing party.

31      This topic was discussed at some length in German v. Major, [1985] A.J. No. 1055, 20 D.L.R. (4th) 703 (Alta. C.A.),
where Kerans, J.A., speaking for the court, addressed the question of the "neighbour principle" and whether there were
considerations which ought to limit the scope of the duty of a lawyer to the opposing party. At paragraph 54, he said,
"The trial as a rigorous contest between two equally-equipped adversaries is the touchstone of the adversary system. Any
rule which permits either party a second chance tends to undermine the system by encouraging the keeping of reserves."
The "reserves" and "second chance" of which he wrote were the potential for suing the opposing lawyer for (in the case
before him) malicious prosecution or, in this case, negligence and the first case being re-hashed in a second lawsuit. At
paragraph 55, the Court said,
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Every suit which arises in consequence of an earlier suit raises the spectre of a rehash of fact-issues decided in the
first. The tort of malicious prosecution raises the new issues of bad faith and an indisputably bad case; even so, as
I have earlier argued, care must be taken.

32      At paragraph 57 he went on to speak of a second consideration:

The trial-as-a-contest of which I speak requires, in our tradition, a champion. The loyalty of counsel to clients
traditionally has no bounds save to be honest and respectful. It would be a remarkable alteration in the adversary
system for counsel for one party in litigation to be accountable to the other party for the conduct in good faith
of the litigation. The duty of counsel is to represent his client's interests; the law should not impose a conflicting
duty upon him.

33      Mr. German's case was dismissed as being hopeless in law.

34      The Ontario Superior Court addressed a claim of negligence against the opposing counsel in Hillier v. Hutchens,
[2012] O.J. No. 6367, 2012 ONSC 5988 (Ont. S.C.J.). At paragraphs 17 and 18, the Court stated:

The statement of claim alleges that Honickman acted negligently while representing Hutchens in the prosecution of
a defamation action against Hillier when Honickman advised YouTube that there was a court order prohibiting the
broadcast of Hillier's videos about Hutchens. In order to establish negligence it would be necessary for the plaintiffs
to demonstrate that these defendants owed them a duty of care that was breached. Honickman and McCague
Borlack LLP contend that there is no legal authority in Ontario to support the proposition that a lawyer for one
party owes a duty of care to the opposite party. They maintain, therefore, that there is no basis for a claim in
negligence against them: see Hartmann v. Amourgis, [2008] O.J. No 2388 (S.C.) at paras. 24-26, aff'd 2009 ONCA
33, [2009] O.J. No. 107, leave to appeal to S. C.C. refused, [2009] S.C.C.A. No. 65. I accept this submission.

The imposition of a duty of care to the opposite party would give rise to an untenable conflict between a lawyer's
duty to the client and the need to protect themselves from potential lawsuits initiated by the client's opponent. As
has been observed in other cases the recognition of such a duty could lead to an endless re-litigation of disputes.

35      However, the Court noted that there is still potential for a claim involving an intentional tort against the opposing
counsel. A claim was asserted about fraud, and at paragraphs 26 and 27, the Court said, "I do not agree that Meisels
position as a lawyer acting for Hutchens insulates him from a claim of fraud" and later, "That proposition [that a lawyer
owes no duty to an opposing party] is accepted with respect to allegations of negligent conduct, however, it does not
extend to intentional torts."

36           In certain circumstances, "[A] lawyer may step outside his or her role as solicitor for their client and accept
responsibilities towards their client and other parties": Jensen v. MacGregor, [1992] B.C.J. No. 467, 89 D.L.R. (4th) 68
(B.C. S.C.), at p. 4 of the B.C.J. report.

37      The Alberta Court of Appeal revisited the question of potential liability of a lawyer to an opposing party in Hanson
v. Hanson, [2009] A.J. No. 623, 2009 ABCA 222 (Alta. C.A.). It involved a matrimonial dispute. A husband and wife
had, before marriage, entered into a prenuptial agreement, and the wife had obtained independent legal advice before
she signed it. After the marriage broke up, she brought a claim regarding matrimonial property, and the husband pled
the existence of the prenuptial agreement. He also brought third party proceedings against the lawyer who had given the
independent legal advice. The master, the chambers judge on appeal, and the Court of Appeal all dismissed the claim
against the lawyer. At paragraphs 15 and 16, the Court stated:

The Lawyer's duty was to the wife. He owed no duty to the Husband. That is not to say there are no situations
where a professional (such as a lawyer or auditor) may be liable to a non-client for the professional's negligence.
For example, a lawyer who delayed making a will has been found liable to those who would've benefited from it:
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White v. Jones, [1995] 2 A.C. 207 (H.L.). However, "the duties that a lawyer owes to the opposing party are viewed
very restrictively.... If it were otherwise, the conflicting duties owed by a lawyer would make the adversarial system
impossible: [citations omitted]."

Any other result in this case would be contrary to the purpose of independent legal advice in the context of the
[Matrimonial Property Act]..... What an independent lawyer may tell an acknowledging spouse about an agreement
is generally subject to solicitor-client privilege. Suppose a lawyer concludes that an agreement or parts of it may be
unenforceable .... The lawyer may advise signing it simply because of that fact. The suggestion that a lawyer has
an obligation to tell the other party about potential deficiencies in the agreement would negate the very object of
independent legal advice.

38      In 2013 the Ontario Superior Court of Justice addressed a claim advanced against a lawyer adverse in interest. That
opposing lawyer had communicated with the plaintiffs' own lawyer, who thereafter communicated with them: Hamid
v. Milaj, [2013] O.J. No. 2252, 2013 ONSC 2104 (Ont. S.C.J.). The Court dismissed the claim. At paragraph 29, the
Court stated:

A lawyer, acting for one party in a proceeding it does not owe a duty of care or a fiduciary duty the opposite party.
The caselaw is clear in this regard. In Shuman v. Ontario New Home Warranty Program, [2001] O.J. No. 4102 (S.C.J.),
the court held that negligence claims against opposing counsel cannot succeed in law and should be dismissed.

39      Quoting from Shuman v. Ontario New Home Warranty Program [2001 CarswellOnt 3666 (Ont. S.C.J.)], the Court
noted that not only is there no basis for a claim in negligence or fiduciary duty, there is no claim for allegedly unethical
conduct during proceedings.

40          As mentioned above in paragraphs 28 and 29, the issue of whether a claim is hopeless comes up both in an
application to amend pleadings and in the application to strike under Rule 3.68.

41      These cases make it clear that much of the claim now sought to be advanced against Mr. Wilson is bound to fail
in law (to use the wording in German v. Major); the claim has no reasonable prospect of success (to use the approach as
enunciated by the Supreme Court of Canada in Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, 2011 CarswellBC
1968 (S.C.C.) at para. 17); the pleading discloses no reasonable claim (to use the words in Rule 3.68(2)(b); and the claim
is hopeless (to use the word employed in Dow Chemicals). The portions of the claim which relate to Mr. Wilson's actions
in his role as counsel for the landlord in the arbitration and the subsequent appeals simply do not have any merit.

42      However, in respect of the claim brought against him in his capacity as solicitor preparing the lease the law appears
to be somewhat different. It requires a different analysis.

43      In Yang v. Overseas Investments (1986) Ltd., 1995 CarswellAlta 7, [1995] 4 W.W.R. 231 (Alta. Q.B.), the Alberta
Court of Queen's Bench dealt with a transaction and a claim against the solicitor for a different party. At para. 112,
Ritter, J. (as he then was) said:

Where a relationship exists between members of the public and to solicitor, it may follow the solicitor is required
to exercise his or her special skills on behalf of those members of the public. This rule also applies in circumstances
where the members of the public did not specifically request that the solicitor protect their interest. If it is clear that
the members of the public were relying upon the solicitor to protect their interest within the context of the special
relationship that existed, it may well be that the solicitor has a contractual duty to ensure such protection. (Granville
Savings & Mortgage Corp. v. Slevin) (1993), [1994] 1 W.W.R. 257 (S.C.C.).)

44      Starting at paragraph 123, the Court discussed the case law that developed following Ross v. Caunters (1979), [1980]
1 Ch. 297 (Eng. Ch. Div.), involving a solicitor who prepared a will for a testator, but failed to warn him that the will
should not be witnessed by the spouse of the beneficiary. The gift to that beneficiary was void, so the beneficiary sued
the solicitor for negligence in respect of the loss of the benefits she would have received under the will. It was argued that
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there was no duty of care owed to her by the lawyer. The Court in Ross v. Caunters summarized their determinations
as follows:

(1) Despite the dicta in Robertson v Fleming, 4 Macq. 167, and what was said in Groom v. Crocker, [1939] 1 K.B.
194 and other cases in that line, there is no longer any rule that a solicitor who is negligent in his professional
work can be liable only to his client in contract; he may be liable both to his client and to others for the tort
of negligence.

(2) The basis of the solicitor's liability to others is either an extension of the Hedley Byrne principle [1964] A.C.
465 or, more probably, a direct application of the principle of Donahue v. Stevenson, [1932] A.C. 562.

(3) A solicitor who was instructed by his client to carry out a transaction that will confer a benefit on an
identified third party owes a duty of care towards that third party in carrying out that transaction, in that the
third party is a person within his direct contemplation as someone who is likely to be so closely and directly
affected by his acts or omissions that he can reasonably foresee that the third party is likely to be injured by
those acts or omissions.

(4) The mere fact that the loss to such a third party caused by the negligence is purely financial, and is in no
way a physical injury to person or property, is no bar to the claim against the solicitor.

(5) In such circumstances there are no considerations which suffice to negative or limit the scope of the solicitor's
duty to the beneficiary.

45           At paragraphs 128 through 131 of Yang, the Court addressed how Ross v. Caunters had been extended to
circumstances where a transaction was to confer a benefit on an identified third party. The Court in Yang said at
paragraph 131:

I conclude that the law is not a solicitor who was instructed by his client to carry out a transaction that will confer
a benefit on an identified third party owes a duty of care towards that third party in carrying out that transaction
if the third party is a person within his direct contemplation as someone who is likely to be so closely and directly
affected by the solicitor's acts or omissions that the solicitor can reasonably foresee that the third party is likely to
be injured by those acts or omissions.

46      In the case before him, Ritter, J. found the solicitor liable both as solicitor and as developer. However, the case
involved the misuse of funds, resulting in a collapse of the investment. The lawyer had before him persons who were
identified and who were relying upon him to carry out the transaction. The claim was not advanced by a person who
was in an opposing position to his client.

47      Both Ross v. Caunters and Yang involved nothing more than an application of the "neighbour principle" to conclude
that persons other than the client would benefit from the lawyer's work and suffer damages as a result of his negligence.
Those plaintiffs were not opposite in interest to the client who the lawyer was representing.

48      Although the plaintiff here was an identifiable party, it was negotiating a lease arrangement and had chosen to
do so without a lawyer. It knew that Mr. Wilson was the lawyer for the landlord, the party opposite in interest. It is
very difficult to see how the plaintiff can be said to have been relying upon Mr. Wilson, and the plaintiff was not an
identifiable third party who stood to benefit from the work done by Mr. Wilson.

49      It is urged before me that there is an analogy to be drawn between (a) the circumstances here where a formal lease
agreement was prepared after the parties had signed an offer to lease, and changes were not drawn to the attention of
the opposing party, and (b) the circumstances that regularly exist in negotiations between counsel, where a document is
altered by one lawyer and there is an expectation that that lawyer will draw the alteration to the attention of the other
lawyer.
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50      I do not think that is an appropriate analogy. In the latter circumstances, the document is, in essence, the same
document. Where a sentence, or a paragraph, has been altered, it is very easy to overlook the alteration where the rest
of the document has remained the same. But the same expectation does not exist when one lawyer drafts or completely
re-drafts the document (for example, where the clients have prepared a "bullet point" list of the business agreement they
have reached and one of them asks a lawyer to prepare a formal document) and sends it to the other lawyer. There is no
reason to draw to the attention of the other lawyer any particular change from a prior agreement; it is a new document.

51      Nonetheless, paragraph 41 of the proposed amended statement of claim specifically pleads reliance:

Awad relied on the actions of Wilson in the drafting of the Offer to Lease and of the Lease, and Wilson was aware
that Awad was relying on his actions. As a result of the actions of Wilson, Awad suffered damages....

52      This passage is clearly somewhat mis-directed, because there is no suggestion that the offer to lease was drafted by
Mr. Wilson and therefore there is no basis for saying that the plaintiff relied on his actions in drafting the offer to lease.

53      Nonetheless, the allegation is made that the plaintiff relied upon him in respect of drafting the lease.

54      Counsel for the plaintiff refers to a memorandum of judgment by the Alberta Court of Appeal in Franche v. Craig,
1998 ABCA 3 (Alta. C.A.). The claim was against a lawyer who was selling shares, did not act as the plaintiff's solicitor
when the plaintiff bought the shares, and did not say or do anything to suggest that he would act in that capacity or
otherwise enter into a solicitor client relationship or promise of such a relationship. In an application brought to dismiss
the claim for failing to disclose a cause of action under former Rule 129 and for summary judgment under former Rule
159, the court dismissed the claim against the lawyer relating to his alleged solicitor client relationship. In respect of the
balance of the claim, at paragraphs 7 and 8 the Court stated:

The bulk of the argument before us centered upon paragraph 25. It expressly recites that in the alternative, if Craig
was not acting for the plaintiff, he failed to disclose and advise certain things. Counsel differed on whether the
vendor's doing and saying nothing could create liability where the vendor was a lawyer and the purchaser was not.
To put it another way, does a commercial vendor have to tell purchaser to get legal advice and assistance, and warn
him or her that none will come from the vendor, if the vendor happens to be a lawyer? The plaintiff relies on Yang
v. Overseas Invs. (1986) .... The appellant defendants suggest that is it is distinguishable on its facts and leans the
other way in its dicta.

Although we have some doubt concerning the plaintiff's proposition of law, we cannot say that it is unarguable or
clearly lacking all merit, or not a genuine issue.

55      Franche directs me to the conclusion that to the extent that the plea is that the plaintiff was relying on Mr. Wilson,
and there was an obligation on him to advise the plaintiff to seek independent legal advice, it is an arguable cause of
action. I share the doubt expressed by the Court of Appeal, but in light of their conclusion, I am similarly unable to
conclude that the claim does not disclose a reasonable cause of action.

Summary of Proposed Amendments

56      The proposed amendments may be summarized as follows:

1. Mr. Wilson knew the plaintiff was unrepresented when he prepared the lease agreement, the terms of the early
termination clause were different than in the offer to lease, and he should have told him to get independent legal
counsel, but did not, and he should have told him of the changes.

2. He knew or ought to have known that the plaintiff's notice to quit satisfied the obligation under the offer to lease
(although the offer to lease had by then been replaced with the lease agreement).

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998452413&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998452413&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998452413&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Michael Awad Professional Corp. v. 531845 Alberta Inc., 2015 ABQB 296, 2015...

2015 ABQB 296, 2015 CarswellAlta 824, [2015] A.W.L.D. 2724, [2015] A.W.L.D. 2725...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 12

3. On behalf of the opposing party he brought proceedings against the plaintiff that would not have been appropriate
under the offer to lease (although the offer to lease had by then been replaced by the lease agreement).

4. During the legal proceedings he did not tell the arbitrator or the court about the offer to lease (and other "material
facts" not specified). That is, he did not advance arguments that may have benefitted the plaintiff relating to the
offer to lease than had by then been replaced by the lease agreement.

5. That he either knew that the differences between the notice to quit provisions in the offer to lease and the lease
agreement were different and that difference was a mistake or he deliberately crated the differences and then took
advantage of them in the legal proceedings.

6. When he created the lease agreement he "misrepresented" to the plaintiff that the terms of the offer to lease
and the lease agreement were the same, by not pointing out the differences. That is, he is alleged to have made a
misrepresentation by his silence.

57          Allegations numbers 1 and 3 to 6 of these allegations presume that he had a duty to assist the plaintiff when
he did not represent him. I have concluded that part of number 1 describes an arguable claim. Number 5 describes an
intentional wrong.

58      Number 2 does not assert a wrong, just Mr. Wilson's alleged knowledge.

59      Allegation number 6 presumes a duty to advise the plaintiff on an agreement that, as I understand it from paragraph
13 of the proposed amended statement of claim, was not simply a re-print of the offer to lease with a change to the early
termination provision, but a new formal lease agreement. This duty is presumed by the plaintiff to exist although he did
not represent the plaintiff - and he was representing the opposing party to the transaction. But his silence did not create
a cause of action unless the duty described in allegation number 1 exists.

Conclusion

60      In the result, some of the amendments proposed in the draft amended statement of claim are allowed. In particular,
the amendments to paragraphs 3, 11, 13, 19, 37, and 41 are allowed, provided that paragraph 41 shall not be amended
so as to say, "the offer to lease and" for the reasons mentioned above. The proposed amendments in paragraph 40 are
disallowed, except in connection with (a) sub-paragraph a, which addresses the alleged obligation to advise the plaintiff
to obtain independent legal advice and that he failed to advise the plaintiff that the provisions of the lease were different
from the provisions in the offer to lease, and (b), the proposed allegation in sub-paragraph e that "he intentionally created
the differences between the Offer to Lease and the Lease concerning the Conflict Provisions and the Early Termination
Provision", as that is directly related to the allegation in sub-paragraph a.

61      I perceive subparagraph f to be a repetition of part of subparagraph a, so that amendment is not allowed.

62         Of course, to the extent that the proposed amended statement of claim has new headings and paragraphs are
renumbered, those amendments are allowed, as well as the "housekeeping" amendments generally and those involving
other defendants.

63      As mentioned above, there are some anomalies in the proposed amended statement of claim and I ask that counsel
for the plaintiff review it carefully to ensure that all the changes are properly noted. For example, the abbreviation "Mr."
has been dropped without any indication that is has been dropped, and the words "as counsel for 531845" are underlined
as if they were proposed changes, when those words appear in the existing statement of claim. Counsel for the plaintiff
should edit the proposed amended statement of claim for such details.

64      Pursuant to rule 3.65(2), the amended statement of claim is to be filed and served upon all opposing parties within
three weeks of the date the order incorporating this memorandum of decision is entered.
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65      The parties may address the Court as to costs, if they are unable to agree.
Defendant's application dismissed; plaintiff's application granted in part.
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