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INTRODUCTION 

[1] The defendants apply for an order that the plaintiff, Radha Holdings Ltd. 

(“Radha”), provide security for costs in this action. 

[2] Quantum Properties (“the Quantum Defendants”) and Diane Delves seek an 

order for security for costs in the amount of $303,700. Northblu Fruit Co. Inc., Parmjit 

Singh Bains, Suksuj Ventures Ltd. and Dr. Shavinder Singh Gill also seek an order 

that Radha be required to post security for costs in the amount of $400,000. 

[3] Each of the applications seek a stay of all proceedings until the security is 

posted; that the action be dismissed if the security is not paid; an order granting 

leave to apply for further security for costs in the future; and costs of this application. 

[4] The trial in this matter is set to proceed in March 2017 for 29 days. 

ISSUES 

1) Should security for costs against the plaintiff be ordered? 

2) If so, what amount of security of costs is appropriate? 

BACKGROUND 

[5] Radha is a corporation incorporated under the Business Corporations Act, 

S.B.C. 2002, c. 57. The defendants bring this application pursuant to s. 236 of that 

Act and the inherent jurisdiction of the court. 

[6] The action is complex and arises from the participation of the parties in the 

development of 87 condominium units in Abbotsford. The plaintiff was a shareholder 

of Quantum Properties Brooklyn Inc. (“Brooklyn”), along with Suksuj Ventures Ltd. 

(“Suksuj”) and Northblu Fruit Co. Inc. (“Northblu”). Brooklyn was in the business of 

developing a property purchased in 2006, located in Abbotsford. 

[7] While the development underwent a number of steps to move forward 

between December 2006 and October 2009, construction or the project had not 

commenced by this time. On October 21, 2009, the plaintiff sold its shares in 
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Brooklyn to Northblu and Suksuj pursuant to a share purchase agreement. As part of 

that agreement, the plaintiff’s shareholder loan was converted to a vendor’s loan in 

the amount of $1,498,771, with interest at 3% per annum. Brooklyn signed a 

promissory note in that amount as security for the loan.  

[8] The dispute between the parties concerns a subsequent Memorandum of 

Understanding dated April 6, 2010, in which the parties agreed to terms which 

affected the above shareholder loan of the plaintiff. The Memorandum of Agreement 

reduced the loan by $467,000 and converted it into a promissory note in favour of 

Radha, in the amount of $467,500 at 5% per annum that each of Suksuj and 

Northblu would pay. 

[9] The reduction in the amount is not at issue between the parties. At issue is 

the term in that agreement that the payment of these amounts would be deferred 

until the completion of the project; sale of residential units and the receipt of net 

proceeds by the shareholders of Brooklyn; Northblu and Suksuj, sufficient to provide 

an adequate return of equity on the development to satisfy the full payment of the 

promissory notes. The previous share purchase agreement provided that Radha’s 

loan would be repaid in priority to all other debts and liabilities of the project once all 

bank financing for the project had been repaid. 

[10] The defendants say the project was completed at a loss in 2012 and they did 

not receive adequate equity to satisfy the conditions in the Memorandum of 

Agreement. As a result, the defendants say the amounts in the promissory notes 

were never due and owing to the plaintiff. 

[11] The plaintiff essentially alleges this Memorandum of Agreement was reached 

when the plaintiff was in a vulnerable state and he was taken advantage of. The 

plaintiff claims against the defendants, both corporate and individual, seeking a 

number of remedies on an alternative basis, including a declaration the April 2010 

Memorandum of Agreement is not a valid and enforceable contract; is void or 

voidable; rescission; rectification; and judgment against the corporate defendants in 

the amount of $1,498,771. 
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[12] Alternatively, it seeks separate and individual judgments against the 

corporate defendant Northblu and Suksuj in the amount of $467,500 plus interest; an 

accounting of profits; a declaration of resulting trust; an order tracing receipt of the 

proceeds of sales; damages for misrepresentation or negligence; and costs. 

[13] The plaintiff also alleges misrepresentation against the individual defendants, 

which the defendants say is essentially a claim of fraud. The plaintiff claims against 

Dr. Gill in his capacity as a cardiologist for Mr. Santokh Herar, a shareholder and 

director of Radha. The plaintiff maintains Dr. Gill advised the other defendants of 

Mr. Herar’s medical condition, causing or contributing to undue pressure on 

Mr. Herar to amend the share purchase agreement in a manner that was 

substantially unfair to Radha. 

[14] This is all vigorously denied by the defendants. In addition, the defendants 

point to the substantial time between March 18, 2010 and the execution on April 6, 

2010 of the Memorandum of Understanding, during which the plaintiff had time to 

consider the Memorandum of Agreement and the legal advice provided to him prior 

to signing the Agreement. Furthermore, the defendant, Diane Delves, and the 

Quantum Defendants, say they were approached in December 2009 to rescue a 

faltering project in financial difficulties. As part agreeing to participate, they sought 

and obtained a release executed by Radha and Mr. Herar.  

[15] The defendants point out the claim was filed on June 3, 2014 and they 

unsuccessfully sought to negotiate security for costs with the plaintiff. While 

pleadings have been completed, no examination for discovery has been held. As a 

result, the defendants maintain this application is timely. 

1) Should security for costs be awarded in this matter? 

[16] I turn to the question of whether security for costs against the plaintiff should 

be ordered. 
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Legal Principles 

[17] Section 236 of the Business Corporations Act, S.B.C. 2002, c. 57, provides: 

Court may order security for costs 

236 If a corporation is the plaintiff in a legal proceeding brought before the 

court, and if it appears that the corporation will be unable to pay the costs of 
the defendant if the defendant is successful in the defence, the court may 
require security to be given by the corporation for those costs, and may stay 
all legal proceedings until the security is given. 

[18] As set out in Island Research & Development Corp. v. Boeing Co., 1991 

CarswellBC 2628 at para. 3 (S.C.), Spencer J. noted the purpose of security for 

costs is to protect a defendant from the likelihood that in the event of its success it 

will be unable to recover its costs from the plaintiff. 

[19] The factors to be considered in achieving a just balance between the 

defendants' right to protection and the plaintiffs' right to advance a potential claim for 

adjudication include the chance of the claim's success, the anticipated level of cost 

in conducting the action and the prospect of the plaintiffs ever having assets from 

which to pay the defendants’ costs if the claim fails. 

[20] The considerations a court will take into account when determining whether to 

grant an order for security for costs against impecunious corporate plaintiffs were 

described in Keary Development v. Tarmac Construction, [1995] 3 All E.R. 534 at 

539-42, and adopted by our Court of Appeal in Kropp v. Swaneset Bay Golf Course 

Ltd. (1997), 29 B.C.L.R. (3d) 252 at para. 17 (C.A.): 

1. The court has a complete discretion whether to order security, and will 

act in light of all the relevant circumstances; 

2. The possibility or probability that the plaintiff company will be deterred 

from pursuing its claim is not without more sufficient reason for not ordering 

security; 

3. The court must attempt to balance injustices arising from use of 

security as an instrument of oppression to stifle a legitimate claim on the one 
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hand, and use of impecuniosity as a means of putting unfair pressure on a 

defendant on the other; 

4. The court may have regard to the merits of the action, but should avoid 

going into detail on the merits unless success or failure appears obvious; 

5. The court can order any amount of security up to the full amount 

claimed, as long as the amount is more than nominal; 

6. Before the court refuses to order security on the ground that it would 

unfairly stifle a valid claim, the court must be satisfied that, in all the 

circumstances, it is probable that the claim would be stifled; and 

7. The lateness of the application for security is a circumstance which can 

properly be taken into account. 

[21] The Court of Appeal recently confirmed the legal principles described in 

Kropp in Ocean Pastures Corporation v. Old Masset Economic Development 

Corporation, 2016 BCCA 12 at para. 17. The Court then went on to say, at para. 18: 

[18] Once an applicant for security for costs has shown that a corporate 
plaintiff will not be able to pay costs should its claim fail, security is generally 
ordered unless the court is satisfied that there is no arguable defence: Fat 
Mel’s at 235. 

Application of the Principles 

[22] Based on the above jurisprudence, I conclude security for costs against the 

plaintiff should be ordered in this matter. 

[23] It is the defendants’ position that the plaintiff is a shell or holding company 

and that it has no exigible assets. As a result, should the defendants be successful, 

they would be unable to obtain costs. The Quantum Defendants seek $303,700 as 

security for costs, calculated as costs on a solicitor-client basis. They argue this is 

warranted due to the allegations of fraud and breach of fiduciary duty. The Northblu 

Defendants seek $400,000 as security for costs on a similar basis. The parties rely 

on Mayer v. Osborne Contracting Ltd., 2011 BCSC 914, as an authority for the 
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Court’s ability to award special costs where a party pursues meritless claims or 

makes improper allegations of fraud. 

[24] The plaintiff concedes it is impecunious. However, it claims the impecuniosity 

is a result of the impugned actions of the defendants. According to the plaintiff, its 

claim is meritorious. To grant security for costs, the plaintiff argues, would frustrate a 

valid claim and reward the defendants for their allegedly wrongful behaviour. 

[25] The first question to consider is whether the defendants have made out a 

prima facie case that the plaintiff would be unable to pay the applicant’s costs if the 

claim fails. This factor, as mentioned, is conceded by the plaintiff. Radha does not 

hold sufficient exigible assets that could be used to satisfy an award of costs. 

[26] The second question is whether the defendants have an arguable defence to 

the plaintiff’s claims. Without delving too deeply into the merits of the parties’ cases, 

I conclude the defendants have an arguable defence to the claims. Based on the 

materials presented, there are clearly challenges that can be made to the plaintiff’s 

claims, which are based, inter alia, on mistake, undue influence, and breach of 

fiduciary duty. It is not necessary for me to comment further on the merits at this 

point in time. 

[27] The plaintiff has not convinced me that if security for costs is ordered its claim 

would be stifled. I was provided with no evidence establishing the plaintiff could not 

raise security if required. I note this is a corporate plaintiff and therefore a lower 

threshold than that involving an individual plaintiff must be met by the defendants in 

seeking security for costs. I also note the claim, in effect for fraud, raises potentially 

serious issues the defendants must deal with should the plaintiff continue to pursue 

these allegations. 

[28] As for the cause of the plaintiff’s impecuniosity, I accept the alleged conduct 

of the defendants may have contributed to that situation. Other than the alleged non-

payment of a debt, the degree to which that has impacted on the plaintiff is not, 

however, apparent from the materials. I am therefore not prepared to dismiss the 
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order on that basis. The defendants are entitled to some protection should they be 

successful. The matter is lengthy and said to require expensive expert reports and, 

as noted earlier, involves what may, in effect, be characterized as allegations of 

fraud. 

[29] Based on all the above, I conclude security for costs against the plaintiff 

should be ordered in this matter. 

[30] I turn to the second question. 

2) What amount of security of costs is appropriate? 

[31] The defendants provided no authority where a Court ordered security for 

costs on a solicitor-client basis. Mayer is authority only for the proposition that 

special costs are warranted in certain situations. The defendants’ argument is based 

on the assumption that the Court will certainly exercise its discretion to award 

special costs against the plaintiff. 

[32] I am not prepared to order that the plaintiff provide security in that amount on 

the chance that its claims prove meritless after what the defendants contend will be 

a 29-day trial. Section 236 is to ensure a defendant can recover its costs if 

successful; special costs, on the other hand, are not compensatory – they are a 

punitive measure used to deter reprehensible conduct: Mayer, at paras. 8 and 10. 

[33] Similarly, I am not prepared to award costs on scale C. I have not been 

convinced this litigation is bound to be a matter of more than ordinary difficulty and 

conclude it would be premature for me to do so. While the expert reports are argued 

to be costly, that is a matter that can ultimately be dealt with in awarding costs after 

trial. 

[34] Therefore, I order the plaintiff to put up security for costs at scale B based on 

the estimated 29 days of trial. While there is some difference between the parties on 

the length of trial, I prefer to err on the side of caution in accepting those estimates. 
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[35] Draft bills of costs on the basis of Scale C have been prepared and submitted 

by the defendants. These should be modified to Scale B. On that basis, I estimate 

each bill of costs to be around $60,000. Rhada should pay as security for costs 

$60,000 for each of the two respective groups of defendants as identified; in effect, 

$120,000. 

[36] I therefore order Rhada to provide $120,000 as security for costs in this 

matter. 

[37] I order that the plaintiff, Rhada, post within 60 days of this order, a letter of 

credit or other means of security acceptable to the registrar in that amount. Until that 

has been completed, the plaintiff’s claim is stayed. If security is not provided within 

60 days of these reasons, the defendants will have leave to apply to dismiss the 

action. I also note that if security is paid, the defendants have leave to apply for 

further security for costs if necessary in the future. 

[38] As both sides have been partly successful, the parties will bear their own 

costs of this application. 

“Burke J.” 
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