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[1] This is an appeal from a decision delivered by Master Wacowich on April 24, 2014 
dismissing the Appellants’ application. The Appellants seek dismissal of the action on the basis 
of long delay pursuant to Rule 4.33 of the Alberta Rules of Court, Alta Reg 124/2010 (the 

“Rules”). They assert that more than three years had passed at the time the application was filed 
without a significant advance in the action. 
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I. Factual Summary 

A. Background 

[2] The Appellants, Verbeek Sand & Gravel Inc. (“Verbeek Sand”) and Calvin E.E. Verbeek 
(“Verbeek”), operate gravel pits and sell gravel. In early 2008, they engaged the Respondent, Ro-

Dar Contracting Ltd. (“Ro-Dar”), to crush raw gravel for construction specifications. Their 
agreement was verbal. The parties concur that pursuant to the verbal agreement, Ro-Dar was to 
crush raw gravel for the Appellants at a cost of $4.80 per ton, and a deposit of $50,000.00 was 

paid. 

[3] A dispute between the parties arose. The Respondent alleged that the Appellants were not 

paying its invoices. The Appellants claimed that the Respondent’s invoices for crushing were 
excessive, and that Ro-Dar overbilled Verbeek Sand. Ro-Dar has invoiced Verbeek Sand a total 
of $474,680.14. Verbeek Sand has paid to Ro-Dar $184,670.82. The amount in dispute between 

them is $311,009.32. 

B. History of the Litigation 

[4] As a motion to dismiss the action for long delay invites an analysis of steps taken, I 
summarize the litigation to date, as follows: 

1. July 31, 2008  – Respondent commences action #0803-10814 (“Action #814”). 

Master Breitkreuz issues Ex Parte Attachment Order for certain stockpiled, 
crushed gravel, expiring August 21, 2008. 

2. August 2, 2008 – A bailiff implements the Attachment Order. 

3. August 12, 2008 – Respondent files Statement of Claim in Action commenced by 
Notice of Motion in Action #814, and Statement of Claim in action #0803-11318 

(“Action #318”). 

4. Respondent files a Certificate of Lis Pendens on gravel pit lands belonging to the 

Appellants in Action #318. 

5. August 19, 2008 – Master Laycock issues a Consent Order extending the 
Attachment Order. 

6. August 27, 2008 – Respondent files Amended Statement of Claim in Action #814 
commenced by Notice of Motion. 

7. September 10, 2008 – Master Breitkreuz issues Order to extend and amend the 
Attachment Order for a further 21 days. 

8. September 23, 2008 – Respondent applies to have a receiver-manager appointed 

over the gravel pit. 

9. September 25, 2008 – Master Breitkreuz issues Receiver Order appointing a 

receiver-manager over the gravel pit. 

10. September 30, 2008 – Appellants file Statements of Defence in both actions. 

11. October 1, 2008 – Appellants apply to have the Receiver Order set aside. 
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12. October 29, 2008 – Master Smart issues Consent Order dispensing with the 
receiver-manager upon Appellants placing funds in trust with counsel to be 

applied as agreed, with $198,679.79 being paid into Court. 

13. December 15, 2008 – Respondent files Affidavit of Records in Action #814. 

14. December 17, 2008 – Respondent files Notice of Motion in Action #814 to 
dismiss Appellants’ Statement of Defence for having not filed an Affidavit of 
Records. 

15. December 19, 2008 – Bielby J. issues Order for Appellants to produce an 
Affidavit of Records and attend for Examination for Discovery in Action #814. 

16. January 5, 2009 – Appellants file Affidavits of Records in both actions. 

17. January 12, 2009 – Examinations for Discovery are conducted of both Appellants 
in Action #814. 

18. January 15, 2009 – Appellants file an application in Action #318 to have the 
Respondent’s claim struck for, inter alia, not filing an Affidavit of Records. 

19. January 21, 2009 – Appellants’ application to strike is dismissed by Order of 
Master Breitkreuz and the two actions are consolidated under Action #814. 

20. May 19, 2009 – Following Respondent’s Application for Summary Judgment, 

Master Smart orders the sum of $69,586.15 (including interest and costs) about 
which there is no dispute over payment to be paid from amounts paid into Court 

to the Respondent, leaving $129,093.64 held by the Court. 

21. August 19, 2009 – Respondent files Notice of Motion to compel answers to 
undertakings. 

22. September 16, 2009 – Master Smart issues Order compelling Appellants to 
complete undertakings and adjourning refusals portion of application to October 

7, 2009. 

23. February 1, 2010 – Master Smart issues Order regarding refusals on Appellants’ 
Examinations for Discovery. 

24. October 4, 2010 – Appellants comply with the Order of February 1, 2010. 

25. October 22, 2012 – Appellants’ counsel writes to the Respondent’s counsel with a 

settlement proposal. The letter includes information to support the assertion that 
gravel crushed and actually sold is less than the amount for which the Appellants 
had already paid the Respondent. 

26. October 23, 2012 –Respondent’s counsel requests supporting documentation to 
assist in evaluating the Appellants’ settlement proposal. 

27. October 24, 2012 – Appellants’ counsel writes to Respondent’s counsel advising 
that they will request underlying documents in support of Appellants’ settlement 
proposal. 

28. February 8, 2013 – Appellants’ counsel writes to Respondent’s counsel advising 
that back-up documentation has been gathered and is available for inspection by 

Respondent’s counsel. 
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29. October 30, 2013 – Respondent’s counsel serves Appellants’ counsel with a 
Supplemental Affidavit of Records missing Schedule 1 list of producible 

documents. 

30. February 24, 2014 – Appellants file an Application to Dismiss the Respondent’s 

action pursuant to Rule 4.33. 

31. April 15, 2014 – Respondent’s counsel serves a Supplemental Affidavit of 
Records on Appellants’ counsel with attached Schedule 1. 

32. April 24, 2014 – Appellants’ Application to Dismiss the Respondent’s action is 
itself dismissed. 

[5] The Appellants appeal from the Master’s dismissal of their Application to Dismiss the 
Respondent’s action for long delay pursuant to Rule 4.33 of the Rules. They seek to have the 
Respondent’s action dismissed. 

[6] In the discussion which follows, I refer to 1-32 above as “Occurrences”, rather than as 
“steps” or “things”, both of which have prior judicial history associated with them, not all of 

which has led to consistent treatment. The timing of these Occurrences is significant when 
considering whether there has been long delay. 

II. Proceedings before the Master  

A. Summary 

[7] On April 24, 2014, Master Wacowich dismissed the Appellants’ application. Before 

Master Wacowich, the Appellants asserted that there was no step between the February 1, 2010 
Order of Master Smart compelling the Appellants to answer refusals (the “February 1, 2010 
Order”) (Occurrence 23) and the Respondent’s October 30, 2013 Supplemental Affidavit of 

Records, which was missing Schedule 1 (the “October 30, 2013 Supplemental Affidavit of 
Records”) (Occurrence 29): Transcript of Proceedings Before Master Wacowich, dated April 24, 

2014 (“Master’s Transcript”), page 2, line 41 and page 3, lines 1-2. 

B. Appellants’ Position before the Master 

[8] In proceedings before the Master, the Appellants do not appear to have considered their 

compliance on October 4, 2010 with the February 1, 2010 Order by providing answers ordered 
(Occurrence 24) to have been a step or thing which significantly advanced the litigation. 

[9] In proceedings before me, the Appellants acknowledged this significantly advanced the 
litigation. In the Brief of the Appellants Verbeek Sand & Gravel Inc. and Calvin E.E. Verbeek 
(“Appellants’ Brief”), the Appellants take the position that the last significant advance in this 

litigation took place on October 4, 2010 when they complied with the February 1, 2010 Order 
(Occurrence 24): Appellants’ Brief, paras 38-43. 

[10] The Appellants argued before Master Wacowich that the October 30, 2013 Supplemental 
Affidavit of Records (Occurrence 29) provided “nothing new”: Master’s Transcript, page 3, line 
6. They argued that documents in the Supplemental Affidavit of Records consist of: 

1. Documents already found in the Respondent’s original Affidavit of Records; 

2. Documents provided by the Appellants pursuant to what they refer to as their 

“without prejudice offer of settlement” dated October 22, 2012 (Occurrence 25); and 
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3. Agreement provided by the Appellants pursuant to the February 1, 2010 Order 
(Occurrences 23 and 24): Master’s Transcript, page 3, lines 4-9. 

[11] The Appellants sought to convince Master Wacowich that the Respondent’s October 30, 
2013 Supplemental Affidavit of Records did not “materially advance the action”, and disclosed 

documents that were either already produced in the Respondent’s original Affidavit of Records, 
or had previously been provided by the Appellants in the context of settlement discussions: 
Master’s Transcript, page 3, lines 2-9 and 22-25. The Appellants claimed it was common ground 

there were no steps between the February 1, 2010 Order and the October 30, 2013 Supplemental 
Affidavit of Records, which was disputed by the Respondent: Master’s Transcript, page 3, lines 

1-2 and page 4, lines 6-16. In summary, before Master Wacowich, the Appellants suggested that 
Occurrences 25 through 29 were not significant advances in the action. 

[12] Those materials and their argument before Master Wacowich give no indication that the 

Appellants considered their compliance with the Order referred to in Occurrence 24 a significant 
advance. As noted above, the Appellants addressed that issue in argument before me. The 

Appellants’ materials filed in connection with the appearance before the Master do not specify 
with any degree of clarity when the Appellants assert the three-year period of inactivity starts 
and stops. 

C. Respondent’s Position before the Master 

[13] The Respondent disagreed with the Appellants’ position before Master Wacowich. Ro-

Dar asserted that the letter from the Appellants’ former counsel on October 22, 2012 
(Occurrence 25) was a “step” in the action which nullified the application of Rule 4.33. The 
Respondent argued that Occurrence 25, together with the ensuing correspondence (Occurrences 

26, 27 and 28) were “steps” significantly advancing the litigation, presumably because they were 
directed at clarification of the issues and a possible resolution: Master’s Transcript, page 4, lines 

7-24. 

[14] The Respondent asserted before Master Wacowich that its October 30, 2013  
Supplemental Affidavit of Records satisfied an ongoing obligation under which the Respondent 

had to provide a further Affidavit of Records as new material emerged. Presumably, this was in 
reference to Rule 5.10, which provides that: 

If, after a party has served an affidavit of records on other parties, the first party 
finds, creates or obtains control of a relevant and material record not previously 
disclosed, the first party must 

(a) immediately give notice of it to each of the other parties, 

(b) on written request and on payment of reasonable copying 

expenses, supply each of the other parties with a copy of it, and  

(c) prior to scheduling a date for trial, serve a supplementary 
affidavit of records on each of the other parties. 

[15] In argument before the Master, the Respondent did not attach as much significance to this 
Supplemental Affidavit of Records as they did to the correspondence sent on October 22, 2012 

by Appellants’ counsel and ensuing document production: Master’s Transcript, page 4, lines 29-
31. 
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D. The Master’s Findings 

[16] Master Wacowich found the Respondent’s October 30, 2013 Supplemental Affidavit of 

Records (Occurrence 29) to be a significant advance in the action:  Master’s Transcript, page 5, 
lines 6-7. He also appears to have considered correspondence referred to in Occurrences 25 

through 28 to be significant: Master’s Transcript, page 5, line 6-15. 

[17] He commented that the Court should be reluctant to dismiss an action under Rule 4.33 “if 
there is any doubt” that the parties have been doing nothing to advance their action:  Master’s 

Transcript, page 5, line 12. Presumably, the Master was referring to authority which suggests that 
ambiguity should be resolved in favour of the party resisting dismissal for long delay, given the 

effect of the rule upon the right to litigate:  Filipchuk v Ladouceur, 2001 ABCA 26 (“Filipchuk”) 
at para 5. 

[18] Master Wacowich had doubt and concluded that “the matter has been moving along fine, 

and in my view the Court should not interfere at this stage by dismissing the...action”: Master’s 
Transcript, page 5. 

III. Issues on Appeal 

A. Grounds for Appeal 

[19]  The Appellants assert that the appeal should be allowed and the Master’s decision 

reversed on the following grounds: 

1. The Respondent’s October 30, 2013 Supplemental Affidavit of Records (Occurrence 

29) did not materially advance this action; 

2. Correspondence referred to in Occurrences 25 through 28 cannot be considered a 
material step and, in this case, factually did not materially advance the action; and 

3. The passage of the three-year period referred to in Rule 4.33 requires the action to be 
dismissed: Appellants’ Brief, para. 25. 

B. Standard of Review 

[20] The standard of review applicable to an appeal from a Master is correctness: Bahcheli v 
Yorkton Securities Inc, 2012 ABCA 166 (“Bahcheli”) at para 30. Accordingly, I must review the 

Master’s assessment of matters of fact and law from a non-deferential perspective. 

C. Analytical Framework 

[21] There are three principal questions which must be addressed on this appeal: 

1. What is the relevant period in which to analyze the significance of one or more 
Occurrences (“Relevant Period of Alleged Inactivity”)? 

2. What Occurrences took place within the Relevant Period of Alleged Inactivity? 

3. Did one or more of those Occurrences significantly advance the action? 

[22] I consider each of these questions in the context of Rule 4.33 and the transition rule, Rule 
15.4. 
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IV. Analysis and Decision 

A. Rule 4.33  

[23] Rule 4.33 addresses the dismissal of an action for long delay, providing as follows: 

4.33(1) If 3 or more years has passed without a significant advance in an action, 

the Court, on application, must dismiss the action as against the applicant, unless  

(a) the parties to the application expressly agreed to the delay, 

(b) the action has been stayed or adjourned by order, an order has 

extended the time for advancing the action, or the delay is provided 
for in a litigation plan, 

(c) the applicant did not provide a substantive response within 2 
months after receiving a written proposal by the respondent that 
the action not be advanced until more than 3 years after the last 

significant advance in the action, or 

(d) an application has been filed or proceedings have been taken 

since the delay and the applicant has participated in them for a 
purpose and to the extent that, in the opinion of the Court, warrants 
the action continuing. 

(2) If the Court refuses an application to dismiss an action for delay, the Court 
may still make whatever procedural order it considers appropriate. 

(3) The following periods of time must not be considered in computing periods of 
time under sub rule (1): 

(a) a period of time, not exceeding one year, between service of a 

statement of claim on an applicant and service of the applicant’s 
statement of defence;  

(b) a period of time, not exceeding one year, between provision of 
a written proposal referred to in sub rule (1)(c) and provision of a 
substantive response referred to in that subrule. 

(4) Rule 13.5 [regarding variation of time periods] does not apply to this rule. 

[24] Rule 4.33 came into force November 1, 2013. Rule 15.4 established a bridging provision 

until Rule 4.33 came into force that provided, in part: 

15.4(1) Unless subrule (2) applies, the Court, on application, must dismiss the 
action as against the applicant if 

(a) after the coming into force of this rule, 3 years has elapsed since the 
last thing done to significantly advance the action, or 

(b) 5 years has elapsed since the last thing done to significantly advance 
the action, 

whichever comes first. 
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[25] Prior to the enactment of Rules 4.33 and 15.4, Rule 244 established that an action could 
be dismissed for long delay when five or more years had passed without a material advancement 

of the action: 

244.1(1)  Subject to Rule 244.2, where 5 or more years have expired from the 

time that the last thing was done in an action that materially advances the action, 
the Court shall, on the motion of a party to the action, dismiss that portion or part 
of the action that relates to the party bringing the motion. 

B. General Principles applicable to Rule 4.33 

[26] The rule is mandatory, although a party must apply to the court to trigger the dismissal: 

Morasch v Alberta, 2000 ABCA 24 (“Morasch”) at paragraph 5. 

[27] This court has applied the jurisprudence under former Rule 244.1 to matters under Rules 
4.33 and 15.4 on the basis that the tests use similar wording: Donnelly v Brick Warehouse Corp, 

2013 ABQB 621 (“Donnelly”) at paras 17-18; Bahcheli v Yorkton Securities Inc, 2010 ABQB 
824 at paras 26-27, aff’d Bahcheli at para 42. The applicability of decisions under Rule 244.1 

must be considered in the context of the “language and focus” of Rule 4.33: Nash v Snow, 2014 
ABQB 355 (“Nash”) at paras 38-39. 

[28] While the general principles continue to apply, the length of long delay has been changed 

from five years under Rule 244.1 to three years under Rule 4.33, with the transition rule set out 
in Rule 15.4. Further, the Rules have changed, including that the question now is whether there 

has been any significant advance in the action, rather than whether a thing has been done to 
materially advance the action. These changes are considered below. 

C. The Relevant Period of Alleged Inactivity 

[29] The Appellants argue in their brief that the three-year period in which no significant 
advance in the action took place is from October 4, 2010 [when the Appellants complied with the 

Order of February 1, 2010 (Occurrence 24)] to October 4, 2013: Appellants’ Brief, para 38. 

[30] In the Appellants’ Brief at paragraph 43, they state: 

The three year window closed on October 4, 2013. During this time Rodar did 

nothing to materially advance their claim. 

[31] In oral argument before me, the Appellants abandoned that argument. Rather, they say 

the applicable period is three years from prior to the date of filing of this Application, which was 
February 24, 2014. 

[32] The Appellants argue that the only Occurrence that occurred during the period February 

2011 to February 2014 was that Ro-Dar produced its incomplete Supplemental Affidavit of 
Records on October 30, 2013, missing the Schedule 1 listing the producible documents 

(Occurrence 29). It was only completed when the April 15, 2014 Supplemental Affidavit of 
Records was produced by the Respondents (Occurrence 31). That Affidavit included the 
Schedule 1 that was omitted in the Respondent’s October 30, 2013 Affidavit of Records. 

[33] The Respondent addressed the Relevant Period of Alleged Inactivity in its written 
submissions in the Special Chambers Brief of the Respondent Ro-Dar Contracting Ltd. 

(“Respondent’s Brief”) at paragraph 31: 
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At paragraphs 54 and 55 of the Applicants’ brief, it is contended that the 
Supplemental Affidavit of Records provided by the Respondent was not produced 

“until after the three year delay period had elapsed”. Respectfully, this incorrect. 
As noted above, the Supplemental Affidavit of Records was provided on October 

30, 2013, before Rule 4.33 came into force and effect. The applicable rule at the 
time the Supplemental Affidavit of Records was produced is Rule 15.4, which 
required an action to be materially advanced within three years of November 1, 

2010. 

[34] This submission was made in response to the Appellants’ position that the three-year 

period ended on October 4, 2013, a position they have abandoned. 

[35] During the transition between the five-year period of inactivity required for dismissal of 
an action for long delay under old Rule 244.1 and the three-year period of inactivity required 

under Rule 4.33, transitional Rule 15.4 applies. Under Rule 15.4, the period for dismissal for 
long delay in this case is (a) three years from November 1, 2010 (the date on which Rule 4.33 

came into force) since the last thing done to significantly advance the action; or (b) five years 
since the last thing done to significantly advance the action, whichever comes first. The parties 
agree that the October 4, 2010 answers provided (Occurrence 24) significantly advanced the 

action. Three years from November 1, 2010 is November 1, 2013, while five years from 
Occurrence 24 is October 4, 2015. The applicable period ends on whichever of these dates comes 

first, which is November 1, 2013. 

[36] There appear to be some inconsistencies in the case law when it comes to identifying the 
Relevant Period of Alleged Inactivity. The Court of Appeal of Alberta addressed this question 

directly in Filipchuk. There, the Court of Appeal made it clear that the relevant period is 
determined by counting back from the date the application to dismiss is filed. The Court 

considered the application of Rule 244.1, the predecessor to Rule 4.33, in the context of what 
was then a five year “inactivity” period. The Court of Appeal held, at paras 4-6: 

It is possible for the rule to bear two interpretations. Once interpretation is that 

once five years have passed the action is dead. The other interpretation is that the 
court looks back from the date that the notice of motion was filed and if less than 

five years have elapsed from the date that a thing was done which materially 
advances the action, the rule is not invoked. 

In our view, given the effect of the rule upon the right to litigate, the interpretation 

most favourable to preservation of that right should be adopted. 

Therefore, we conclude that the governing inquiry is for the court to look back 

from the date of the filing of the notice of motion. We note that this interpretation 
is consistent with the general approach taken by this court in Morasch v Alberta 
(2000), 75 Alta. L.R. (3d) 257 (C.A.). 

[37] Recent affirmation of this approach is found in Chan v Calgary Remand Centre, 2012 
ABQB 325 (“Chan”) at para 20, and in Corbett v Samsports Com Inc, 2012 ABQB 258 at paras 

36-38. Our Court of Appeal in Morasch confirmed the notion that the determination of the 
Relevant Period of Alleged Inactivity is determined by looking back from the date of the 
application to dismiss: para 20. The same approach set out in Filipchuk was applied in Riviera 

Developments Inc v Midd Financial Corp, 2002 ABQB 853 at para 8. 
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[38] The Court of Appeal discussed the approach to follow on an application to dismiss for 
long delay in Trout Lake Store Inc v Canadian Imperial Bank of Commerce, 2003 ABCA 259 

(“Trout Lake”). There, the Court of Appeal specifically addressed its determination in Filipchuk 
that the Relevant Period of Alleged Inactivity is calculated by looking back from the date the 

application to dismiss was filed, explaining: 

Filipchuk must be examined on its own facts. It was an application for default 
judgment. Obviously, the fact that the defendant had taken no action to protect its 

rights by even filing a defence may have been influential in determining that case. 
Filipchuk was a brief oral judgment. I do not read it as allowing a delaying party 

to avoid the mandatory five-year rule by taking an action before the other side 
files its application to dismiss: para 27. 

[39] The Court continued at paragraph 31: 

But I am satisfied that once it is shown that there is a gap of five years or more 
between meaningful things done to advance the litigation, the court is obliged to 

dismiss the action, subject to the situation described. A delaying party cannot 
extend the five-year period referred to in Rule 244.1 by unilaterally taking an 
action before the application to dismiss is made. ...: para 31. 

[40] Finally, the Court set out the following approach to the application of the rule (then Rule 
244.1) at paragraph 33: 

1. The proceedings should be examined as at the date of the application to dismiss for 
want of prosecution pursuant to Rule 244.1. 

2. If at any time in the action there has been a gap of five years or more where no 

“thing” has been done to materially advance the action, the judge shall examine what 
has occurred since that five-year gap [Emphasis added]. 

3. If the delaying party has not done a thing to materially advance the action since the 
five-year gap, the action shall be dismissed, absent agreement to the delay. 

4. If the delaying party has done a thing to materially advance the action after the five-

year gap, and the other party objected and applied for a dismissal, the action shall be 
dismissed, absent any agreement to the delay. 

5. If the delaying party has done a thing to materially advance the action after the five-
year gap, and the applicant has participated in that thing, continued to participate in 
the action, or otherwise acquiesced in the delay, the action shall continue, and the 

application for dismissal refused. 

[41] In applying Trout Lake to the Relevant Period of Alleged Inactivity for the purpose of 

this Appeal, the Court of Appeal has directed that the proceedings should be examined from the 
date of the application to dismiss for delay, which is February 24, 2014. Under Rule 4.33, this 
Court will consider whether at any time prior to February 24, 2014, there has been a gap of three 

or more years where there has been no significant advance in the action. 

[42] The parties agree that there was a significant advance in this litigation on October 4, 

2010, when the Appellants complied with the February 1, 2010 Order (Occurrence 24). The 
Appellants say this was the last significant advance in the action. 
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[43] The Relevant Period of Alleged Inactivity is therefore from October 4, 2010 to February 
24, 2014. This includes Occurrences 25 through 29, being the correspondence relating to 

proposed settlement in October 2012 and February 2013, and the October 30, 2013 Supplemental 
Affidavit of Records. If any of these Occurrences significantly advances the action, there is no 

gap of three years or more in the Relevant Period of Alleged Inactivity, and Rule 4.33 does not 
apply. Occurrences 25 through 29 are examined below. 

D. Occurrences in Relevant Period of Alleged Inactivity 

i. Occurrences 25-28 – Privileged Communications 

[44] Occurrences 25 through 28 were letters between counsel regarding possible settlement, 

initiated by the Appellants, who argue the correspondence did not significantly advance the 
action. It is irrelevant which party performed the occurrence. As was held at paragraph 8 of 
Morasch: 

Any step by either party will be taken into account in deciding whether a thing 
has been done in five years to materially advance the action. The Rule does not 

exclude consideration of things done by the complaining party: Volk, supra, at 69. 

[45] Occurrence 25 was a letter dated October 22, 2012, where former counsel for the 
Appellants wrote to counsel for the Respondents. That letter: 

1. was not titled “without prejudice”; 

2. suggested an interpretation of the verbal contract between the parties that might 

clarify misunderstandings; 

3. provided information regarding gravel sold; 

4. made observations regarding the information provided that might help to clarify 

misunderstandings; and 

5. made an offer of settlement. 

[46] Occurrence 26 was also a letter. On October 23, 2012, counsel for the Respondent wrote 
to former counsel for the Appellants. That letter: 

1. responded to Occurrence 25; 

2. commented on the documentation provided in Occurrence 25; 

3. requested further documentation in order to substantiate assertions made in 

Occurrence 25; 

4. sought clarification regarding the timing of gravel sales; 

5. asserted or re-asserted the Respondent’s position regarding the basis for the 

Appellants’ liability to pay amounts to the Respondent; and 

6. advised that counsel for the Respondent was seeking instructions from the 

Respondent, presumably with respect to the above noted offer of settlement. 

[47] The correspondence continued in Occurrence 27. By letter dated October 24, 2012, 
former counsel for the Appellants wrote to counsel for the Respondent. That letter: 

1. gave an undertaking to request the documentation requested in Occurrence 26; 
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2. clarified its earlier articulation of the basis for its obligations under the verbal 
contract; 

3. advanced a proposition that might have led to a narrowing of issues; and 

4. took a position with respect to documents previously provided. 

[48] Finally, on February 8, 2013, former counsel for the Appellants wrote to counsel for the 
Respondent by letter referenced as Occurrence 28. That letter: 

1. affirmed that documentation requested in the letter dated October 23, 2012 

(Occurrence 26) had been assembled; 

2. took a position regarding the evidentiary value of that documentation; and 

3. invited counsel for the Respondent to attend at the office of the Appellants ’ counsel to 
review those documents. 

[49] As a preliminary issue, the Appellants object to the Respondent’s inclusion of this 

correspondence on the basis that it is privileged. They maintain that privileged correspondence 
cannot be relied upon, referencing Justice Slatter’s (as he then was) explanation of 

communications in furtherance of settlement in Leonardis v Leonardis, 2003 ABQB 577 at 
paragraphs 5-6: 

There are two important things to note about the settlement privilege. The first is 

that the privilege belongs to both parties, and it cannot be unilaterally waived by 
either one. Therefore, no party can unilaterally purport to waive privilege and 

attach such privileged materials to an affidavit or otherwise mention them in 
court. 

The second point is that it is the contents of the communication that determine if 

it is privileged, not the way it is labelled. If the contents of a communication are 
truly in furtherance of settlement and therefore privileged, it makes no difference 

whether the communication is marked “Without Prejudice” or not. A 
communication that is not in substance privileged does not become so just 
because one party places “Without Prejudice” on it. Likewise, the absence of the 

words “Without Prejudice” means nothing if the communication is truly 
privileged. ... [citations omitted] 

[50] The Respondent disagrees that the entire contents of Occurrences 25 through 28 are 
privileged. In any event, the Respondent argues that privileged communications may be relied 
upon in response to an application under Rule 4.33. In Montreal Trust Co of Canada v Talcorp 

Ltd, 2013 ABQB 398 (“Montreal Trust”), this court considered whether a settlement meeting 
could be considered on an application to dismiss an action for delay: 

In reaching my conclusion I am aware the settlement meeting was held on a 
“without prejudice” basis. However the communications made in that meeting are 
admissible for the purpose of considering whether the communications were 

things which materially advanced the action within the 5 year period. ...: para 62. 

[51] Similarly, Justice Greckol concluded that letters marked “without prejudice” ordinarily 

would not be admitted into evidence as they were subject to privilege in furtherance of 
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settlement. However, they were admissible on the issues raised on an application brought 
pursuant to Rule 244.1: Webber v Canada (Attorney General), 2005 ABQB 718 at paras 42-44. 

[52] In this case, I find that even if the correspondence in Occurrences 25 through 28 would 
ordinarily be subject to privilege and inadmissible, it is admissible on this application for 

dismissal for delay. I will consider whether it resulted in a significant advance in the action 
pursuant to Rule 4.33. 

ii. Occurrence 29 – Supplemental Affidavit of Records 

[53] On October 30, 2013, counsel for the Respondents served former counsel for the 
Appellants with the Respondent’s October 30, 2013 Supplemental Affidavit of Records. The 

Respondent takes the position it was required to file this Supplemental Affidavit of Records on 
the basis that the parties have an obligation to keep their affidavits of records “evergreen” by 
serving supplemental affidavits when relevant and material documents come into their 

possession. 

[54] There were problems with this document. The Appellants allege that: 

1. It was not produced within the Relevant Period of Alleged Inactivity. 

2. It did not disclose any producible records. 

3. No copies of producible documents accompanied this Affidavit. 

4. This Occurrence did not represent a “completed step”. It was only completed when, 
on April 15, 2014, after the Appellants commenced their action seeking dismissal, 

Ron Head swore a further Supplemental Affidavit of Records on behalf the 
Respondent (Occurrence 31). 

5. The effect of this Affidavit neither disclosed nor produced anything. 

[55] The Appellants assert that the April 15, 2014 Supplemental Affidavit of Records: 

1. Repackaged old, already-disclosed  records, included inadmissible records and was 

nothing more than an administrative tidying effort. 

2. Added nothing new to the action and did not serve to advance the action. 

3. Was merely an administrative formality. 

[56] For its part, the Respondent acknowledges that the Supplemental Affidavit of Records 
served on October 30, 2013 was missing the Schedule 1 list of documents due to inadvertence. 

[57] In examining the Respondent’s October 30, 2013 Supplemental Affidavit of Records, I 
note that it contains the same Supplemental Schedule 2 and Supplemental Schedule 3 as does the 
April 15, 2014 Supplemental Affidavit of Records. The only difference between the two 

Affidavits is that the Affidavit of October 30, 2013, while expressly referring to an attached 
Supplemental Schedule 1, did not contain that attachment. 

[58] The Respondent’s April 15, 2014 Supplemental Affidavit of Records not only contained 
that attachment, it also included copies of the actual documents referred to in Supplemental 
Schedule 1. 

[59] Under Rule 5.6, an Affidavit of Records is required to be in Form 26, which includes the 
schedules. Further, parties are required to disclose relevant documents, and indicate whether they 
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object to producing them. Opposing parties may inspect records upon written request, or may 
receive a copy of them upon written request and payment of reasonable expenses: Rules, r 5.14. 

Here, we have an Affidavit which seeks to comply with the ongoing obligation imposed on a 
party under Rule 5.10. The Appellants did not draw the missing Schedule 1 to the Respondent’s 

attention, and did not request to inspect or receive a copy of the records. I accept that Schedule 1 
was omitted through inadvertence. 

[60] The Supplemental Affidavit of Records was served within the Relevant Period of Alleged 

Inactivity and, through inadvertence, omitted Supplemental Schedule 1. That fact does not, in my 
view, operate to make it presumptively, as opposed to factually, immaterial. Whether it 

significantly advances the litigation is a separate issue, considered below. 

E. Significance of Occurrences 25 through 29 in Advancing the Litigation 

[61] If I find that either the privileged correspondence (Occurrences 25 through 28) or the 

Supplemental Affidavit of Records (Occurrence 29) was a significant advance in the action, I 
must dismiss the appeal. Otherwise, I must allow the appeal and dismiss the action for delay. 

i. Assessment Criteria  

[62] What criteria should be applied to assessing the significance of these Occurrences in 
advancing this action?  Under the former Rule 244.1, the law evolved from Morasch to require a 

“functional analysis”. The development of this principle was described by Master Hanebury in 
Heikkila v Alberta (Workers’ Compensation Board Appeals Commission), 2009 ABQB 12 

(“Heikkila”) at paras 23-32, aff’d 2010 ABQB 55, aff’d 2011 ABCA 87. The functional analysis 
explained in Heikkila was applied under the new Rule 4.33 in Donnelly at paragraphs 21 and 23. 

[63] The premise underlying this approach is that Occurrences per se do not provide a defence 

to an application to dismiss. Rather, an Occurrence must materially advance an action. The Court 
of Appeal established that if the Rules require that a step be taken, the completion of that step 

materially advances the action. A step must be completed, not just commenced. At the same 
time, a procedural step contemplated under, but not required by, the Rules may be a step that 
materially advances the action. Occurrences must be examined in light of the purpose of, in this 

case, Rule 4.33: Morasch at paras 6-9. 

[64] A recent explanation of the applicable principles may be found in the decision of 

Topolniski J. in Nash. Faced with cases providing different outcomes which appear to turn on a 
subjective assessment of the significance of particular occurrences, and the new Rules which 
reflect a revised approach to application of certain principles of civil procedure, Topolniski J. 

applied a functional approach to Rule 4.33, and considered the overall focus of the Rules. 
Mindful of the comments of Graesser J. in Le v 1055168 Alberta Ltd, 2013 ABQB 431(“Le”) at 

para 32 that when considering Rule 4.33 there can be no absolutes, her analysis warrants careful 
consideration. It establishes a clear link between the overall purpose of the Rules and a purposive 
and contextual application of Rule 4.33. 

[65] First, she noted that interpretation of the Rules requires a purposive and contextual 
approach, citing Rule 1.7: para 15. Next, she discussed a consistent theme underlying judicial 

consideration of the purpose of Rule 4.33, that being “...advancing lawsuits and summarily 
putting an end to flagging litigation.”: para 16. In support of this principle, she referred to Trout 
Lake regarding bringing finality to litigation, and Gates J.’s recent decision in Huynh v Rosman, 
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2013 ABQB 218 (“Rosman”), regarding preventing actions from languishing unnecessarily for 
an indeterminate time. 

[66] At paragraph 18 of Nash, she cited Le, where Graesser J. stated, at paragraph 24: 

... The new Rules are intended to be somewhat less formalistic than was the case 

previously, and encourage a focus on efficiency, proportionality and economy. It 
probably goes without saying that delay in litigation is the anathema of all of 
these objectives. Hence, a shorter “drop dead” provision and maintaining the 

focus on whether the action has been moved along, rather than whether something 
has occurred in the action which fits into a defined category of activities. 

[67] Justice Topolniski suggested a distinction between the way cases approached the 
application of predecessor Rule 244.1 and how they approach new Rule 4.33. She referred to the 
words of our Court of Appeal in Filipchuk at paragraph 5 that “...given the effect of the rule upon 

the right to litigate, the interpretation most favourable to the preservation of that right should be 
adopted”: Nash, para 22. 

[68] Under Rule 244.1, cases such as Morasch and Bishop v Calgary (City), 1998 ABCA 23 
(“Bishop”) required no qualitative assessment of the action if the Rules required a step and that 
step was completed. Justice Topolniski observed that, in those cases, whether such steps actually 

advanced the litigation was irrelevant: para 23. 

[69] Arguing that more recent cases have applied a functional analysis more broadly, she 

provided examples where the court required a “substantial or solid” advance (Laboucan v Red 
Road Healing Society, 2011 ABQB 377 at para 21); a step “genuinely furthering the litigation” 
(Rosman at para 23); and a step that was “sufficiently important and extensive” (Juke v John 

Doe, 2009 ABQB 557 at para 22). Another example is Graesser J.’s decision in Le, where he 
considered whether answering undertakings significantly advanced an action, concluding: 

... The analysis of whether the action has been significantly advanced does not 
end with a determination that a step has been taken; the quality of the step or thing 
must be analyzed. Importantly, the Master focused on the pleadings to see what 

may be relevant to the lawsuit: para 22. 

[70] In Nash, Topolniski J. offers what might be described as a more contemporary approach 

to the application of the “drop dead” rule. She described a “culture shift” in the application of 
principles of civil procedure, devolving from the decision of the Supreme Court of Canada in 
Hryniak v Mauldin, 2014 SCC 7 (“Hryniak”), discussed by our Court of Appeal in Windsor v 

Canadian Pacific Railway Ltd, 2014 ABCA 108 (“Windsor”). 

[71] That shift, she explained, requires Courts to consider that a “resolution” of disputes, 

rather than simply moving a matter to an ultimate trial, should be the premise upon which 
occurrences are judged as significant advancements, or otherwise: para 32. 

[72] My interpretation of this contemporary approach is that the notion, expressed in Morasch 

and Bishop, that if the Rules require that a step be taken, the completion of that step, in and of 
itself, materially advances the action, does not necessarily always apply. Those cases, decided in 

the context of “things” and “steps” which may or may not have advanced litigation, may be less 
applicable to the application of Rule 4.33. 

[73] Justice Topolniski cautioned that: 
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...the court must view the whole picture of what transpired in the three-year 
period, framed by the real issues in dispute, and viewed through a lens trained on 

a qualitative assessment. This necessarily involves assessing various factors 
including, but not limited to, the nature, value and quality, genuineness, timing, 

and in certain circumstances, the outcome of what occurred: para 30. 

[74] She did not suggest that older cases decided with reference to predecessor Rule 244.1 are 
neither useful nor binding precedents. She suggested, however, that the applicability of these 

cases must be considered in the context of the present language and focus of Rule 4.33: para 39. 

[75] Her view may appear to conflict with those of the authors in WA Stevenson and JE Côté, 

Alberta Civil Procedure Handbook , (Edmonton: Juriliber, 2015) vol 1 (“ACPH”). In reference to 
Rule 4.33, they note at page 4-56 that: 

There is no significant change from the predecessor R. 244.1 (except dropping the 

time to 2 years and then moving it up to 3 years). The small change in the new 
Rule’s wording is immaterial. 

[76] This suggests that little, if any importance should be attached to re-articulation of the 
focus from “the time the last thing was done in an action that materially advances the action” to a 
“significant advance”. 

[77] To the extent there is any conflict in these views, they may be reconciled by taking the 
position that the authors of the ACPH correctly note that there is no substantive difference 

between the purpose and intent of former Rule 244.1 and current Rule 4.33. Were it not for the 
culture shift effected by Hyrniak and by Windsor, the old cases decided with reference to former 
Rule 244.1 would apply without modification to the application of current Rule 4.33. 

[78] I agree with the approach taken in Nash. The recent decisions in Hyrniak and Windsor 
caution us to approach the application of rules of civil procedure from a somewhat different 

perspective. In applying those rules we must look at the “end goal”. A contemporary functional 
approach therefore mandates that Courts consider if resolution, and not just progress towards a 
trial, was significantly advanced by an Occurrence. 

[79] One might argue that focusing attention on “resolution”, as opposed to whether 
Occurrences simply moved the matter closer to a trial, introduces uncertainty. Does focusing on 

resolution require a subjective, perhaps unconscious, conclusion of what an appropriate 
resolution should have been? Why should one person’s belief in what resolution should have 
involved be better than any other? 

[80] But Rule 1.2(1) tells us that the purpose of the Rules is to provide a means by which 
claims can be fairly and justly resolved in or by a court process in a timely and cost-effective 

way. A trial is not the only court process. An application to dismiss under Rule 4.33 is a court 
process. 

[81] In these times of expensive, and often delayed, access to justice, litigants should be 

mindful that when the process begins, stress is placed on the parties’ resources and the Court’s 
resources. At some point in the process, all of the stakeholders will want resolution. That 

resolution need not, and in many cases should not, take the form of a trial. 

[82] I therefore approach each of Occurrences 25 through 29 by applying the following 
assessment criteria: 
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Did the Occurrences, their attributes and impact, analysed individually, 
cumulatively and collectively, significantly advance resolution of the action? 

ii. Application of the Assessment Criteria 

 Occurrences 25 through 28 – Privileged Communications 

[83] Occurrences 25 through 28 were, in my view, nothing more than a brief flurry of activity, 
accomplishing little. They did nothing to clarify the proper interpretation of the verbal contract 
between the parties or advance the action, and neither hastened the matter to trial nor 

significantly advanced a resolution. 

[84] At the end of this series of Occurrences, the parties appear to have been no closer to 

resolving a central issue in this litigation, that is, resolution of the question of whether the 
Respondent’s obligation to pay the Appellants was based on gravel crushed, or gravel crushed 
and sold, was not advanced in any significant way. 

[85] The settlement discussions in Occurrences 25 through 28 were initiated by the 
Appellants, who are the defendants in the Action. As a matter of policy, it may discourage a 

defendant from engaging in settlement discussions if such discussions extend the time for a 
plaintiff to pursue its action. This rationale was explained by Justice Slatter (as he then was) in 
525812 Alberta Ltd v Purewal, 2004 ABQB 938, at paras 16-17: 

It is difficult to envision how settlement discussions can materially advance an 
action. If the settlement discussions are successful, the action will be settled, and 

the matter is at an end. If the settlement discussions are unsuccessful, they 
accomplish nothing, and do not materially advance the action. Since the policy of 
the Court favours settlement, it would be unfortunate if merely entering into 

settlement discussions with the other party would in effect extend the time under 
the drop dead rule. This would discourage, rather than encourage settlement 

discussions. There is the possibility that the action might not be settled in whole, 
but that the settlement discussions might produce a narrowing of the issues, an 
agreement on certain facts, or an agreement on parts of the action (such as 

quantum or liability). In the latter case settlement negotiations might amount to 
things that materially advance the action, but there is nothing like that in this case. 

While most actions are resolved by settlement, and the Court encourages parties 
to settle their own differences, settlement discussions are not themselves an 
excuse for not advancing the action. If settlement discussions are unsuccessful, 

that is no excuse for simply doing nothing. In this case there was a period of 
approximately 20 months between the last settlement discussions and the motion 

to strike, a delay that cannot be justified under any reasoning. 

[86] While keeping in mind this policy consideration, it is the case that settlement offers or 
negotiations may significantly advance an action when they narrow the issues between the 

parties: Nash at para 47; Montreal Trust at para 61. However, applying a functional analysis, it 
must result in some sort of progress in the action: Nash at para 47. 

[87] The Respondent’s Amended Statement of Claim in Action #814 asserts that the basis for 
the Appellants’ obligation to pay the Respondent was the amount of gravel crushed. The 
Respondent’s Statement of Claim in Action #318 asserts the same basis for the Appellants’ 

obligation. 
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[88] The Appellants’ Statements of Defence in Action #814 and in Action #318 do not assert 
that the amount of gravel sold was the basis for the Appellants’ obligation. They simply assert 

that the Respondent did not crush gravel on the Appellants’ land with a value equal to that 
claimed by the Respondent to be owed to it. 

[89] Occurrences 25 through 28 were characterized by a long period of inactivity prior to and 
after this series of correspondence. Indeed, Occurrence 28 was a letter from the Appellants’ 
former counsel to the Respondent’s counsel inviting the Respondent’s counsel to attend at the 

offices of the Appellants’ counsel to review documentation which had been assembled. During 
argument before me, counsel for the Respondents could not explain why someone from his firm 

never followed up on this invitation, and had no information on that point. 

[90] The attributes and impact of Occurrences 25 through 28, analysed individually, 
cumulatively and collectively, did not significantly advance resolution of this action. Nothing of 

consequence emerged from this series of correspondence. 

[91] One might be tempted to assert that the fact that the Respondent (Plaintiff in the two 

actions consolidated in this Action #814) did not pursue further inquiry or discussion after the 
letter from counsel for the Appellants on February 8, 2013 suggests that the issues were made 
sufficiently clear through document production by Appellants’ counsel. That might suggest that 

the cumulative effect of Occurrences 25 through 28 were somehow significant. They clearly did 
not, however, advance a hearing for trial of the issues and certainly did not assist in resolution. 

[92] There is no evidence to suggest that any use was made of documents which accompanied 
Occurrence 25, other than that they reappeared in a revised version of the Respondent’s October 
30, 2013 Supplemental Affidavit of Records, reflected in the Respondent’s April 15, 2014 

Supplemental Affidavit of Records provided after the Appellants commenced this Application to 
Dismiss. 

[93] As indicated above, I accept the Respondent’s assertion that the application of settlement 
privilege does not preclude me from considering Occurrences 25 through 28 for the purpose of 
Rule 4.33   I simply do not accept its assertion that these Occurrences were of significance in 

advancing the action towards resolution, whether by trial or otherwise. 

[94] The Respondent asserts that documents accompanying Occurrence 25 materially 

advanced the action. It argued that delivery of information may materially advance an action for 
the purpose of Rule 4.33 if such information is valuable in the context of the litigation or if the 
information provided allows a party to reconsider its position and provide a basis for settlement 

discussions. 

[95] There is no evidence that the documentation in question lead the Respondent to 

reconsider its position, or that settlement discussions followed that production. 

[96] The Respondent cites Rosman at paras 35-38 as authority that an analysis of the impact of 
document production advancing litigation includes consideration of, inter alia, the importance of 

the documentation produced. 

[97] Apparently, the documentation produced as part of Occurrence 25 was sufficiently 

unimportant to the Respondent that it declined to take up the Appellants’ offer to review source 
documents. 
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[98] The Respondent maintains that documents produced by the Appellants as part of 
Occurrence 25 were “critically important to their defence of the claim.”  While the Appellants 

might be heard to dispute that assertion, the fact remains that nothing seems to have happened 
after the Appellants’ counsel offered on February 8, 2013 to let the Respondent’s counsel review 

the source documents. 

[99] What then did this exchange of correspondence add to the resolution of this litigation?  
Did the Occurrences, their attributes and impact, analysed individually, cumulatively and 

collectively, significantly advance resolution of this action?  Specifically: 

-Assume that these Occurrences convinced the Appellants that they had a winning 

case. Did they take prompt action to seek summary dismissal of the Respondent’s 
claims? 

-Assume that these Occurrences convinced the Appellants that they had a losing 

case. Did they take steps to reactivate settlement negotiations which might have 
minimized their ultimate loss? 

-Assume that these Occurrences convinced the Respondents that they had a 
winning case. Did they take prompt action to seek summary judgment against the 
Appellants? 

-Assume that these Occurrences convinced the Respondents that they had a losing 
case. Did they take steps to reactivate settlement negotiations which might have 

minimized their ultimate loss? 

[100] There is no evidence that any of these steps were taken as a result. The Respondent 
asserts that production of documents and records accompanying Occurrence 25 “started a series 

of settlement discussions”. I see no evidence to establish that these discussions were meaningful. 
I find nothing significant happened as a consequence of these Occurrences. Just over one year 

after the last of them, the Appellants commenced this Application to Dismiss based on delay. 

[101] Applying the test articulated above does not require the Court to second-guess a party’s 
litigation strategy. Without trying to understand why certain Occurrences did or did not happen, 

it allows the Court to focus on outcomes. 

[102] Considering the “attributes” of Occurrences 25 through 28, they did not involve face to 

face discussions between counsel. They did not include an exchange of briefs containing legal 
analysis which might have encouraged resolution. They did not involve steps mandated by the 
Rules which might be deemed to have significantly advanced resolution. Occurrence 29 is 

discussed in that context in detail below. 

[103] Considering the “impact” of Occurrence 25 through 28, objectively, nothing of 

significance occurred in response to them. These Occurrences did not, individually, cumulatively 
and collectively, constitute a significant advance in the action, in terms of bringing it closer to 
resolution. 

Occurrence 29 – Respondent’s October 30, 2013 Supplemental 

Affidavit of Records 

[104] Occurrence 29 warrants separate consideration. The Respondent asserts that parties have 
an obligation to keep their affidavits of records “evergreen” by serving supplemental affidavits 
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when new relevant and material documents come into their possession and that a Supplemental 
Affidavit of Records has been found to be a step which materially advances an action. 

[105] The Respondent cites Heikkila at paragraphs 28-29 and Terroco Drilling Ltd v Tusk 
Energy Corporation, 2014 ABQB 419 (“Terroco”) at paragraph 21 in support of these 

assertions. 

[106] Both are decisions of Master Hanebury considering the application of Rule 4.33. She 
noted at paragraph 21 of Terroco that: 

There is an obligation to keep the Affidavit of Records “evergreen” by filing 
supplemental affidavits when new materials come into the parties’ possession: 

Balogun v Pandher, 2003 ABQB 943 (Alta. Q.B.). Therefore, a supplementary 
Affidavit of Records may also significantly advance the action: Webber v Canada 
(Attorney General), 2005 ABQB 718 (Alta. Q.B.). ...[Emphasis added] 

[107] Compliance with Rule 5.10 does not necessarily significantly advance an action or 
resolution of the issues between the parties in all cases. Applying a functional approach, this is a 

fact-driven inquiry. 

[108] The Respondent’s Brief, while highlighting a portion of paragraph 21 of Master 
Hanebury’s decision, does not highlight that portion referring to the decision of Master Funduk 

in Lamont Highway Service Ltd v Scraba, 1999 ABQB 1057 (“Scraba”). There, the Master dealt 
with an application under former Rule 244.1. He noted: 

[11] The first issue is whether the July 1996 affidavit of documents is a step 
which materially advances the lawsuit. It is not necessary to get into an esoteric 
argument on that. 

[12] The simple answer is that the second affidavit of documents was to 
formalize the discovery of additional documents (i.e. not discovered in the first 

affidavit) which additional documents were produced on Cholak’s examination 
for discovery. Counsel agreed to a written interrogatory of Stuart N. McKellar on 
his affidavit. This is part of his response: 

Q:         Please confirm that the solicitors for the Province of 
Alberta Treasury Branches adjourned the examination for 

discovery of Wayne Cholak. 

A:         I am advised by our solicitors that the examination of 
Wayne Cholak which took place on March 23, 1994, was 

conducted by Michael Penny of the Emery Jamieson law firm who 
examined on behalf of his clients, Dennis Scraba operating as 

Lamont Auto Parts Ltd., Dennis Scraba and Scraba’s Agri Supply 
Ltd. and by Jody Meher of the Barr Wensel Nesbitt Reeson law 
firm on behalf of the Province of Alberta Treasury Branches. 

Wayne Cholak produced a number of  documents at the examination for 
discovery which where were not previously produced in his Affidavit of 

Documents. The examination was adjourned by our solicitor wherein they 
reserved their right to further examine Wayne Cholak on the previously 
unproduced documents and his undertakings. 
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[13] In these circumstances the second affidavit of documents was just 
housekeeping. There is no suggestion and no evidence that the Defendants 

required the Plaintiff to deliver a better affidavit of documents before they 
decided whether to examine the Plaintiff further. In these circumstances the 

Plaintiff tries to bootstrap itself up by a housekeeping step. That step should not 
count. [Emphasis added] 

[109] Cutting to the chase, Master Funduk was telling us that a formal step (even one which 

may be required by the Rules), may, in certain circumstances, be considered merely 
“housekeeping” and should not necessarily be deemed to be a step which significantly advances 

an action. 

[110] The Respondent asserts that, because the Respondent’s October 30, 2013 Supplemental 
Affidavit of Records was a necessary step to comply with its “evergreen obligation”, it must be 

considered a material advancement of the action for purposes of Rule 4.33. 

[111] I am well-aware of the comments of the Alberta Court of Appeal in Morasch, decided 

before the current Rules came into effect, at paragraph 6: 

If the Rules of Court require that a step be taken, the completion of that step, in 
and of itself, materially advances the action: Bishop v Calgary (City), (1998) 228 

A.R. 73 (Alta CA). Because the Rules require that the step be taken, it is 
considered a step which is necessary to advance an action and its completion is 

deemed to materially advance the action. The court need not inquire whether the 
step actually caused the action to advance. The completion of the required step is 
sufficient, in and of itself, to restart the five-year clock. 

[112] The Court of Appeal noted at paragraph 7 that:  

The step must be completed, however, not just commenced. ... 

[113] Further, at paragraph 11, the Court held that: 

Acts which satisfy prior commitments, such as delivering documents one has 
previously promised to supply, are often not things which, in and of themselves, 

materially advance an action. ... 

[114] Again, Rule 5.10 provides that: 

If, after a party has served an affidavit of records on other parties, the first party 
finds, creates or obtains control of a relevant and material record not previously 
disclosed, the first party must  

(a) immediately give notice of it to each of the other parties, 

(b) on written request and on payment of reasonable copying expenses, supply each 

of the other parties with a copy of it, and  

(c) prior to scheduling a date for trial, serve a supplementary affidavit of records on 
each of the other parties. 

[115] I have already concluded that the Supplemental Affidavit of Records was served within 
the Relevant Period of Alleged Inactivity, and the fact it inadvertently did not include Schedule 1 

does not make it immaterial. It is necessary to examine the substance of what was provided by 
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the Respondent in its Supplemental Affidavit of Records to determine whether it significantly 
advanced the action. 

[116] I have reviewed the materials provided in Supplementary Schedule 1 of the Respondent’s 
April 15, 2014 Supplementary Affidavit of Records. They include: 

1. Materials previously provided by the Respondent’s representative, Ron Head in his 
Affidavits of July 24, 2008 and December 12, 2008; 

2. Materials provided by the Appellants to assist in clarifying issues during the course of 

discussions taking place in October of 2012; and 

3. A document provided to the Respondent on October 4, 2010 pursuant to an Order of 

Master Smart. 

[117] These documents were all already in the Appellants’ possession, either because they 
provided them to the Respondent or they were previously provided by the Respondent. The 

Appellants, citing Scraba, ask why what appears to be nothing more than compliance with an 
administrative formality should be considered to significantly advance this action. 

[118] With great respect for the views of the Court of Appeal in Morasch, to read that decision 
literally to assert that a step required by the Rules must be deemed to significantly advance an 
action means that there can be no can be no gradations in the significance of various steps. For 

example, filing a statement of defence within 20 days, as required by Rule 3.31(3)(a), or 
appealing a Master’s order within 10 days after the order is entered, as required by Rule 6.14(2), 

must be deemed no more significant than compliance with Rule 5.10 which merely requires the 
service of a Supplementary Affidavit of Records at some undetermined future time, as long as it 
happens before a trial date is scheduled. I do not believe our Court of Appeal intended that 

interpretation. 

[119] To hold to such a view in a situation where nothing of significance has happened for a 

long time which might advance resolution, would mean that an action which would otherwise 
demonstrably be a candidate for dismissal can have new life breathed into it by a step which adds 
nothing to the parties’ understanding of the issues or the evidence. That cannot be the right 

outcome. 

[120] Some support for the assertion that an Affidavit of Records which identifies no relevant 

and material documents may still be considered a step, thing or Occurrence is found in Chan. At 
paragraph 26, Master Schlosser noted that an Affidavit which lists no relevant and material 
documents is not inherently or necessarily flawed. 

[121] Based on the substance of the Respondent’s April 15, 2014 Supplemental Affidavit of 
Records and the above law in Trout Lake, I conclude it does not constitute an Occurrence which 

may be considered part of the Relevant Period of Alleged Activity. It does not fall within the 
purview of Rule 4.33(1)(d). In summary, I find that Occurrence 29 did not, by itself or together 
with other Occurrences, significantly advance the action or its resolution. 

V. Conclusion 

[122] The Appellants seek an Order granting their appeal from the Master’s decision on April 

24, 2014 dismissing their application. They further seek an Order that: 
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(a) Action 0803-10814 be dismissed with costs. 

(b) The Clerk of the Court pay the amount of $129,093.64 plus any interest accrued 

to the Defendant Verbeek from the amounts paid into court by the Defendants, 
Verbeek and Verbeek Sand. 

(c) The Registrar for the South Alberta Land Registration District discharge from the 
lands the Lien registered as Instrument No. 082287189, and this instrument be 
removed from the Land Titles Registry. 

(d) The Respondent, Ro-Dar pay costs of the appeal. 

[123] In respect of the above relief sought, I order as follows 

(a) The Master erred in his determination of the matter before him. The 
appeal is allowed and I order Action 0803-10814 be dismissed with costs. 

(b) The amount was paid into Court on behalf of both Appellants Verbeek 

Sand and Verbeek, and I was given no explanation as to why the funds 
should be ordered paid out only to Verbeek. Counsel may speak to this 

issue within 60 days of the date of this judgment. 

(c) I direct that the Lien registered as Instrument No. 082287189 be 
discharged from title. 

(d) If the parties are unable to agree upon costs, costs may be spoken to within 
60 days of the date of this judgment. 

 
Heard on the 6th day of November, 2014. 
Dated at the City of Calgary, Alberta this 11th day of May, 2015. 

 
 

 
 
 

 
 

C.M. Jones 

J.C.Q.B.A. 

 

Appearances: 
 

Jeffrey D. Poole 
 for the Appellants 
 

Paul V. Stocco and Michael T. Coombs 
 for the Respondent 
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