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Headnote
Civil practice and procedure --- Summary judgment — Evidence on application — Miscellaneous

Dispute arose concerning certain lands — Plaintiff commenced action — Defendant brought application for
summary dismissal of claim on basis that it was barred by virtue of provisions of Limitations Act — Application
dismissed — Although plaintiff had unregistered transfer of lands, it was clear that it was being held by legal counsel
for both plaintiff and defendant under terms of agreement between them or certain trust conditions — Plaintiff had
that legal counsel swear affidavit but later chose not to file it in these proceedings — Without evidence in issue,
import and significance of unregistered transfer of lands could not be fully assessed — Court was unable to conclude
objectively whether or not proceedings were warranted more than two years prior to commencement of action —
This was defendant's application, and in order to succeed he had to first provide record on which fair and just
determination could be made on merits — Plaintiff was not obliged to complete record.
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APPLICATION by defendant for summary dismissal of claim.

Master L.A. Smart, In Chambers:

Background

1          The Parties were close friends and business associates for many years. The Defendant Verbeek (Verbeek) is a
registered owner of 226 acres located in Calahoo, Alberta (the Lands). The Plaintiff Woodward (Woodward) says that
in 1994 Verbeek agreed to give him a 20 acre parcel (the Parcel) out of the Lands to build a residence and to live on as
his own (the Agreement). He further alleges that a term of the Agreement was that Verbeek would subdivide the Lands
and the Parcel would be registered in Woodward's name although there was no date specified as to when subdivision
would be applied for or completed nor was the location of the Parcel within the Lands identified. The Agreement was
not in writing.

2      In late 1995 Woodward completed construction of a residence at an agreed upon location on the Lands. Sometime
in the summer of 1995 Woodward says that Verbeek advised he did not wish to proceed with an application to subdivide
the Parcel out of the lands at that time and further that they agreed that it was not necessary to proceed with subdivision
so long as Woodward's ownership and interest in the Parcel was protected or secured in some way.

3      Thereafter they explored alternatives to subdivision including the possibility of a perpetually renewing lease and at
one point in September, 1995 they discussed these issues with a lawyer. Based on the advice received they decided not
to pursue that possibility. Woodward later that year sought advice from another counsel on his own and acknowledges
that this lawyer provided him with a draft lease though he did not put the lease to Verbeek. He has declined to provide
any further particulars with respect to that advice on the basis of privilege.

4      In early 1997 an Encumbrance Agreement was prepared by yet another lawyer and apparently executed by both
Woodward and Verbeek. That agreement has not been put into evidence. That same lawyer subsequently felt that the
Encumbrance Agreement was unsatisfactory and prepared a transfer of all of the Lands from Verbeek to Woodward.
Verbeek executed that transfer as did his wife with respect to dower. A caveat was registered on behalf of Woodward as
against the title to the Lands claiming an interest by virtue of this unregistered transfer.

5      In November, 2008 Verbeek presented Woodward with a draft lease concerning the Parcel. The matter of a lease was
not raised again until May, 2010 when Verbeek presented a new draft lease to Woodward. This lease was not executed by
Woodward and on May 17, 2010 Verbeek gave Notice to Take Proceedings on Caveat and this action was commenced
as a consequence on July 9, 2010.

6      Verbeek applies for summary dismissal of Woodward's claim on the basis that it is barred by virtue of the provisions
of the Limitations Act, RSA 2000, c L-12. In support of his application he has sworn an affidavit which states that he
never entered into an agreement where he would subdivide the lands and transfer the Parcel to Woodward. He also states
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that he made no attempt to subdivide the lands nor had Woodward requested him to do so before the commencement
of this action.

Discussion

7      It is argued by Verbeek that Woodward first knew or ought to have known that there was an injury as early as 1995
when the first lawyer was consulted by them. If that were not so then the subsequent discussions with his own counsel
later that year or their involvement with the third lawyer in 1997 would have made it clear. Woodward's response is
that in his view Verbeek had never refused to subdivide until perhaps November, 2008 when a lease was tendered and
that prior to that in light of the fact that there was the unregistered transfer of land in his favor over the Lands the
circumstances did not warrant the bringing of a proceeding.

8      The crux of this application is whether or not more than two years past since the bringing of a proceeding was
warranted. Boyd v. Cook, 2013 ABCA 27 (Alta. C.A.) provides that the test to determine this issue is a subjective/objective
analysis albeit largely objective, that is, that of a reasonable person in the same circumstances. As this is an application
for summary determination I must be satisfied that there is no issue of merit that genuinely requires a trial and that a
fair and just determination can be made on the merits on the existing record (Windsor v. Canadian Pacific Railway, 2014
ABCA 108 (Alta. C.A.); P. (W.) v. Alberta, 2014 ABCA 404 (Alta. C.A.)).

9      In my view, the difficulty in making a summary determination in this case is the record put before me. Although
Woodward has an unregistered transfer of all of the Lands, it is clear that it is being held by legal counsel for both
Verbeek and Woodward under the terms of an agreement between them or certain trust conditions. Woodward had that
legal counsel swear an affidavit but later chose not to file it in these proceedings. It is argued that the failure to present
this evidence should result in the court drawing an adverse inference that whatever evidence was in the affidavit would
be damaging to Woodward and that he is shielding witnesses from examination. Based on the facts of this matter as
presented, the lawyer acted for both parties and her evidence of the circumstances and the terms upon which she holds
the unregistered transfer of land would be available to Verbeek. He too has not presented this evidence.

10      Without this evidence, the import and significance of the unregistered transfer of Land cannot be fully assessed.
Woodward says that it was sufficient for him to conclude that it was unnecessary to bring a proceeding. Noting the whole
of the factual circumstances presented on this application, I am simply unable to conclude objectively whether or not
proceedings were warranted more than two years prior to the commencement of this action.

Conclusion

11           This is Verbeek's application. In order to succeed he must first provide a record on which a fair and just
determination can be made on the merits. Woodward is not obliged to complete the record. Accordingly, the application
for summary dismissal is dismissed with costs to Woodward.

Application dismissed.
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