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IX Proving claim
IX.4 Practice and procedure

IX.4.g Miscellaneous

Headnote
Bankruptcy and insolvency --- Proving claim — Practice and procedure — Miscellaneous

Respondents were bankrupt — Y Corp. had commenced action against bankrupt and others for return, with
interest, of $3 million advanced by Y Corp. to those parties for property purchase it alleged did not take place —
Judgment order was entered against bankrupt for $3 million and, on same day, he made assignment in bankruptcy
— Trustee had repeatedly requested documents related to money advance by Y Corp. and others to bankrupt or
corporations controlled by him — Trustee brought application against respondents for order that they produce
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certain documents and records relevant to bankruptcy — Application granted — Respondents were ordered to
produce those records contained in their financial records but not yet produced to trustee, and balance of requested
documents related to receipt of funds by bankrupt or corporations controlled by him — Trustee established that
his request was bona fide.

Table of Authorities

Cases considered by K.M. Horner J.:

Network Forest Products Ltd., Re (2002), 2002 CarswellOnt 879, 31 C.B.R. (4th) 297 (Ont. S.C.J.) — considered
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 96 — considered
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s. 164 — considered

s. 164(1) — considered

Rules considered:

Alberta Rules of Court, Alta. Reg. 124/2010
Generally — referred to

R. 5.2(1) — considered

R. 5.6(1) — considered

APPLICATION by trustee for order that they produce certain documents and records relevant to bankruptcy.

K.M. Horner J.:

1           This is an application made by the Trustee in Bankruptcy of Osama Abusalim (the "Trustee") against the
Respondents, Osama Abusalim ("Abusalim") and his parents, Yasin and Hikmat Abusalim (the "Parents") to produce
certain documents and records relevant to the bankruptcy of Abusalim. Since this application was heard, Mr. Yasin
Abusalim passed away and as such the Court now has before it the Estate of Yasin Abusalim instead. This unfortunate
fact however does not impact the issues in the application.

2      The Trustee applies for an order that the Court direct the Respondents to forthwith provide to him certain documents
enumerated in Schedule "A" to the Application as well as copies of files and/or records associated with or in the possession
of any person who received funds reflected in the Requested Records, including any trust accounting and transaction
information, including so as to disclose what the funds were used to pay or acquire, who the parties to any transactions
were, the entirety of the terms of any transactions and the complete history of the negotiation, execution and closing of
any transactions (all as hereinafter referred to as "Requested Records"), and in failing to do so the Respondents should
be subject to such Court sanctions as the Court finds appropriate.

3      The Parents have cross-applied for an order declaring that they have produced all documents and records required,
and if they have not, then they ask for a clear direction from this Court as to what efforts they should make to obtain
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further records, and that the Trustee provide them with security for their costs incurred in obtaining the records already
produced and any further documents ordered to be produced in the amount of $100,000.00 or such other amount as
the Court may direct.

History:

4      These actions or some of them have been under Case Management by this Court since February 2010 and prior
to that under the management of Justice Clark of this Court from 2008. Essentially, Yellowstone Property Consultants
Corp. ("Yellowstone") commenced an action against Abusalim, his brother Sami and two holding companies owned by
them, 1028891 Alberta Ltd. and Abusalim Holdings (the "Defendants") for the return, with interest, to Yellowstone of
some $3 million advanced by Yellowstone to the said Defendants for a property purchase it alleged did not take place.

5      After a series of Court Orders directing the Defendants to produce certain records, and the failure of the Defendants
to produce said records, the Court held the Defendants in contempt, set aside their Statements of Defence, and entered
judgment against them in excess of $3 million (the "Judgment Order"). On the same day the Judgment Order was granted,
each of Osama and Sami Abusalim declared personal bankruptcy.

6      The Defendants' Statements of Defence had counter-claims attached to them. On March 30, 2012, Justice Stevens of
this Court dismissed an application by the said Defendants for a Declaration that the Judgment Order had not included
the counter-claims. Notwithstanding the Judgment Order and the clear standing of Yellowstone as a judgment creditor
in the individual Defendant's bankruptcies, Abusalim filed a 5 volume affidavit in April, 2011, essentially attacking and
attempting to set up a defense to the issues in the Yellowstone action. His counsel referred, in this application, to this
affidavit to support his submission that Yellowstone never had a cause of action and that the Judgment Order grants
judgment in contempt and not judgment on the merits.

7      For the purposes of this Application, the Judgment Order grants judgment against Abusalim which resolves all of
the issues in the claim and ends the ability of the Defendants therein to continue to question the merits of the claim.

8          Pursuant to Section 164 of the Bankruptcy and Insolvency Act R.S.C. 1985, c B-3 as amended ("the BIA"), the
Trustee has more than once requested records related to over $4 million in funds that were received by Abusalim or
corporations controlled by him in 2006. The Trustee has had some success in obtaining records from the Respondents
and others who have acted on their behalf either in a professional capacity or by way of providing services. From these
records, the Trustee has compiled a list of documents that he believes will enable him to finalise the administration of the
bankruptcy of Abusalim. This is because the Trustee hopes and expects that the documents will enable him to determine
who received the funds, what they were used to acquire, what other parties were involved with the funds, the identity of
other parties who were involved with the funds, whether further examinations including these parties should take place,
whether Abusalim is the de facto owner of a valuable residence in Balzac, Alberta registered in the names of his Parents,
whether other funds exist that are traceable to Abusalim, whether further action relative to disclosed information should
be taken by the Trustee, and what recommendations, if any, the Trustee will make to this Court on the discharge from
bankruptcy of Abusalim.

9      Yellowstone has been represented by McCarthy Tétrault LLP throughout these proceedings. McCarthy Tétrault
LLP also acts as Special Counsel to the Trustee with respect to examinations conducted under Section 163 of the BIA and
document production under s. 164 of the BIA. Its services in this regard have been paid by Yellowstone. This Application
was made on behalf of the Trustee by its Special Counsel.

10      Abusalim has previously raised concern that as a result of McCarthy Tétrault LLP acting in this dual capacity,
privileged documents or communications given to or conducted with the Special Counsel will be disclosed to Yellowstone
and vice versa. McCarthy Tétrault LLP has previously confirmed that its retainer is not a joint retainer such that privilege
is lost as between the clients but rather that it is a concurrent retainer where privilege is intact subject to each client's
right to waive same. Notwithstanding this assurance, the Respondents request that should any documents be ordered
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by this Court to be disclosed, they be forwarded to the Trustee and his regular counsel, Miles Davison LLP and not
disclosed to McCarthy Tétrault LLP.

Discussion:

11      Abusalim and his parents have provided to this Court two sets of documents, the first delivered on December

10 th , 2012 and entitled "Financial Records of Yasin Abusalim and Hikmat Abusalim". The second set of documents

was delivered on July 23 rd , 2013 and is entitled "Supplemental Financial Records of Yasin Abusalim and Hickmat
Abusalim" (collectively referred to as "Financial Records"). The Financial Records are numbered to correspond to the
requested documents outlined in Schedule "A" to the Trustee's Application and include:

(1) documents already delivered to the Trustee,

(2) documents the Respondents take the position are not "relevant" and therefore not producible to the Trustee,
and

(3) documents that have been requested of third parties by the Respondents to which responses have not yet
been received or incomplete answers have been received.

12      The Respondents have delivered the Financial Records to this Court to review and determine relevancy as that
term is used in Rule 5.6(1) of the Rules of Court. The Trustee takes the position that although the Rules of Court are
applicable to bankruptcy actions, Section 164 of the BIA requires the Respondents to produce the requested documents
and relevancy is not an appropriate inquiry.

13      Section 164(1) of the BIA reads as follows:

164. (1) Where a person has, or is believed or suspected to have, in his possession or power any of the property of
the bankrupt, or any book, document or paper of any kind relating in whole or in part to the bankrupt, he may be
required by the trustee to produce the book, document or paper for the information of the trustee, or to deliver to
him any property of the bankrupt in his possession.

(emphasis added)

14      This section was considered by Justice Cumming of the Ontario Superior Court in Network Forest Products Ltd.,
Re, [2002] O.J. No. 5731 (Ont. S.C.J.).

15      There the Trustee applied for an order directing the Respondent Auditor ("Kraft") to produce for inspection its
working papers and other documents relating to its audit of the bankrupt, Network Forest Products Ltd. ("Network").
Kraft argued that the production of the documents was prohibited under the Rules of the Institute of Chartered
Accountants which impressed an obligation of confidentiality upon auditors subject to certain exceptions.

16      Cumming, J, found that those Rules could not override the operation of Section 164 of the BIA and that there was
no legal privilege attached to the requested documents. In particular, Justice Cumming found that:

In my view, it is enough that the Trustee makes a bona fide request for the documents for an order to issue under s.
164. In any event, in my view, if there is any onus upon the Trustee such onus has been more than met in the instant
situation, given the variance in the inventory and extraordinary writedown. (at 3)

17      Rule 5.6(1) reads:

Form and Content of Affidavit of Records

5.6(1) An affidavit of records must
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(a) be in Form 26, and

(b) disclose all records that

(i) are relevant and material to the issues in the action, and

(ii) are or have been under the party's control.

18      Further, Rule 5.2(1) holds that a record is relevant and material if it could reasonably be expected to significantly
help determine one or more issues raised in the pleadings or would ascertain evidence that would do so.

19      Similar to the finding in Network, the Trustee here has met the onus on him for an order to produce the Requested
Documents. I am satisfied the request is bona fide. As outlined in the Trustee's fourth report, dated September 13, 2012,
the financial affairs of Abusalim are inextricably linked to the financial dealings of his Parents, particularly as they relate
to the Balzac property. There is a total of approximately $4.5 million in transactions dating from 2006 for which the
Trustee is missing documentation that can be obtained by the Respondents.

20      The "relevance" of the Requested Records is not an issue under s. 164 of the BIA. There are no pleadings and
no issues before the Court. Once the bona fide request is made by the Trustee, the obligation to produce exists. It is not
for this Court or the Respondents to determine their relevance at this time. As such, I have not reviewed the Financial
Records and return them herewith to counsel for the Respondents concurrent with this decision.

21      The Respondents further take the position that even if the Requested Records are relevant, or if relevance is not
an issue, as this Court has determined, then, as any action by the Trustee under Section 96 of the BIA to have this Court
declare a transfer void is limited to a transfer occurring at a time when Abusalim was insolvent or intended to defeat a
creditor, and as this Court has no evidence before it from which it can conclude that Abusalim was insolvent at any time
prior to the date of his voluntary bankruptcy in July 2009 or that he intended to defeat a creditor or that a creditor of
Abusalim existed prior to the Judgment Order in July 2009 and as all the Requested Records involved possible transfers
that took place prior to July 2009, the Trustee's Application must fail.

22      With respect, this is simply the same argument that the Requested Records are not relevant. As the Trustee has
pointed out, it may make a Section 96 Application, it may pursue an action for fraudulent conveyance or such other
action either individually or concurrently as a result of the production of the Requested Records. At such a time, the
Trustee then would have to put the evidence before the Court that the Respondents refer to but for this Application all
the Trustee needs show is that his request is bona fide which onus I have found he has discharged.

23      For these reasons, I order and direct that the Respondents and each of them produce the following:

(a) those records contained in the Financial Records but not yet produced be produced to the Trustee forthwith;

(b) the balance of the Requested Records be produced by noon, October 23 rd , 2013 to the Trustee.

24           The Trustee is free to direct the Requested Documents be produced to either or both of his counsel. I am
satisfied from the undertaking of McCarthy Tétrault LLP partner, Michael Briggs, that any such production will be
kept confidential from Yellowstone if such confidence is required by law. I am also satisfied from the affidavit of Mr.
Ellam, partner of McCarthy Tétrault LLP, sworn April 27, 2011 and the answers to undertakings arising therefrom
that the concurrent retainer of that firm by Yellowstone and the Trustee on the conditions as outlined preserves each
client's privilege.

Costs:
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25      The Trustee has asked this Court to consider an extraordinary costs award against the Respondents such that
the Trustee be given Costs of this Application on a full indemnity basis or, as also referred to, Solicitor and His Own
Client Costs.

26      The Trustee outlined in the Application filed herein as well as his Third and Fourth reports dated January 19 th ,

2012 and September 13 th , 2012 respectively, that it has been seeking the Requested Documents, even if not identified
specifically, since the date of Abusalim's bankruptcy from Abusalim and formally, in writing, since January 2012 from
Abusalim and his Parents. These efforts have caused the Trustee to expend valuable funds the Estate does not have. The
Trustee asks the Court to grant, essentially, a punitive costs Order to encourage the Respondents to be more cooperative
in act and deed rather than making empty promises to it and this Court.

27      The Parents, by way of their Cross Motion, take the position that their production to date and now the Order
to produce the Requested Documents, has and will be costly to them. They petition this Court to direct the Trustee to
post security for these Costs in the amount of $100,000.00.

28      There are no grounds here to grant the Parents security for costs. I echo the comments of Justice Cumming in
Network and find that the expenses incurred by the Parents have mostly been due to their own efforts to avoid producing
the documents which the Trustee has painstakingly and patiently been requesting. The Cross-Application by the Parents
is hereby dismissed fully and wholly.

29      I am persuaded by the record as outlined in the Application filed by the Trustee and given the Trustee's success on
this Application that a Costs Order against the Respondents should be granted but I decline to do so on an enhanced
basis. I am mindful that Yasin Abusalim has passed away and that Abusalim is bankrupt such that a Costs Order may
fall to be paid by Yasin Abusalim's widow, Hikmat, alone. The Trustee has requested that I fix any Costs Order in a
specific amount and I therefore set the Costs payable by the Respondents and each of them to the Trustee in the amount
of $3,000.00 payable forthwith.

30      When this matter was heard on December 10, 2012 on the application of the Trustee, I stayed the then pending
Applications of the Respondents and their ability to bring any further Applications before the Court pending this
Decision. I now extend that stay to the date that the Requested Documents are fully and finally produced or further
Order of this Court.

Application granted.

Footnotes

* A corrigendum issued by the court on October 18, 2013 has been incorporated herein.
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