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Creditors and Debtors --- Garnishment by creditor — Priorities — Between garnishor and other creditors — Floating
charge

Creditors and Debtors --- Garnishment by creditor — Priorities — Between garnishor and assignee — Notice
requirement

Creditors and debtors — Garnishment by creditor — Priorities — Assignee of debt — Prior assignment of book
debts taking priority over garnishee summons where notice of assignment given after garnishment but before
payment out of court.

Creditors and debtors — Garnishment by creditor — Priorities — Debentures — In absence of intervening principle
of law or equity, debenture granted prior to garnishee summons but crystallized after garnishment and before
payment out of court having priority over garnishee summons.

Execution — Priority between execution creditors — Garnisheeing plaintiff seeking reversal of priorities between
it and third party security holder — Plaintiff having judgment against third party resulting from same transaction
leading to issuance of garnishee summons — Third party in essence being debtor of plaintiff — Reversal of priorities
not warranted as resulting in preference of unsecured plaintiff over other unsecured creditors of third party.

J. Ltd. transferred certain assets to C.C.B. to reduce its indebtedness to C.C.B. One of the parcels of land transferred
was subject to a first mortgage in favour of the plaintiff. C.C.B. sold all of the transferred assets to the the defendant.
To secure the purchase price and other moneys, C.C.B. took back, inter alia, a general assignment of book debts
and a debenture. The plaintiff eventually foreclosed on its mortgage and obtained a deficiency judgment against
both the defendant and C.C.B. It then garnisheed a number of the defendant's tenants and its property manager.
C.C.B. then appointed an agent to collect the defendant's accounts receivable under the assignment of book debts.
The plaintiff then issued another garnishee summons, subsequent to which C.C.B. crystallized its debenture by
appointing a receiver-manager. Moneys were paid into court under the garnishee summons and C.C.B. applied for
a declaration that it had priority to the garnisheed moneys as well as to any amounts accruing due, to the extent
provided by its security. The plaintiff argued that even if C.C.B. had priority under the general law, it should not
be allowed to assert it against the plaintiff because C.C.B. was indebted to the plaintiff for the same debt and under
the same judgment as the defendant, and there could be no such thing as priority between a debtor and its creditors.

Held:

Declaration granted.

The plaintiff was simply an execution creditor which had issued a garnishee summons. A garnishee summons can
only attach moneys due, or accruing due to a debtor, subject to all charges, liens and equities as it is subject to in
the debtor's hands. A garnishee summons does not have the effect of transferring property in the debt from the
judgment debtor to the judgment creditor, and garnisheed moneys are not beyond the reach of a debenture so long
as it is crystallized before the moneys are paid out of court. Unless some other principle of law or equity intervenes,
a debenture granted prior in time to the garnishee, and crystallized before garnisheed moneys are paid out of court,
takes priority over the garnishee.

Furthermore, a general assignment of book debts, being a specific charge, takes priority over a subsequent garnishee.
Lack of notice prior to the garnishee does not affect that priority when notice is given before the garnisheed moneys
are paid out to the execution creditor.
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The evidence did not establish that the equities were so with the plaintiff as to set aside the priorities provided by
law. The submission that there could be no priority issue between a debtor and its creditors was not the applicable
law in this case. Any moneys recovered by C.C.B. would be distributed to its creditors pursuant to C.C.B.'s winding-
up. To give priority to the plaintiff would have the effect of allowing it to realize on the secured assets of C.C.B. in
priority to other unsecured creditors of C.C.B. with whom it should rank equally.
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Structural Instrumentation Inc. v. Hayworth Truck & Trailer Ltd., 33 Alta. L.R. (2d) 33, [1984] 6 W.W.R. 68,
13 D.L.R. (4th) 615, 55 A.R. 1 (C.A.) — applied

Tow-Mor Properties Ltd. v. W.G. Fahlman Ent. Ltd., [1986] A.W.L.D. 583 (M.C.) — distinguished

Authorities considered:

Kerr on Receivers, 14th ed. (1972), pp. 159-60.

Application for declaration of priority.

Virtue J.:

1      The issue to be determined is whether, in the circumstances of this case, a garnishee by an unsecured creditor takes
priority over security given previously by the judgment debtor.

2      The facts are as follows:

1. Jecco Development Ltd., Jecco Corporation Ltd. and certain other related corporations ("Jecco") were indebted
to Canadian Commercial Bank ("C.C.B.") pursuant to loans made to Jecco by C.C.B.

2. Pursuant to a negotiated settlement made in or around December 1983, Jecco agreed to transfer all of their interest
in certain assets to C.C.B., such assets being subject to security granted to C.C.B. by Jecco. In consideration of the
transfer, the indebtedness of Jecco to C.C.B. was reduced by approximately $10,000,000.

3. As a result of the transfer, lands formerly registered in the name of Jecco were registered in the name of C.C.B.
On one of the parcels of land Yorkshire held a first mortgage granted by Jecco in the amount of $1,035,164.75.

4. On or about 24th April 1984 C.C.B. sold all of the assets which it had received from Jecco to 304231 Alberta Ltd.
("304231") for approximately the same price as the amount by which Jecco's indebtedness to the bank was reduced.
C.C.B. also sold certain other assets which it held to 304231 and also, subsequent to the above sale, advanced
approximately $3,000,000 in funds to pay out certain prior encumbrances on the properties sold to 304231.

5. C.C.B. advanced the money to 304231 for the purchase of the assets and, in consideration of those advances
and additional moneys advanced to pay out certain prior encumbrances, 304231 granted to C.C.B., inter alia, the
following security:

(a) general assignment of book debts;

(b) fixed and floating charge debenture in the principal amount of $200,000,000;

(c) supplemental debenture;

(d) pledge agreement of the debenture;

(e) general hypothecation of collateral securities.

6. Because of its financial difficulties C.C.B. is being wound up pursuant to the provisions of the Winding-Up Act
(Canada) and all proceedings against C.C.B. have been stayed pursuant to the orders of the Court of Queen's Bench
of Alberta dated 3rd September 1985 and 24th January 1986.
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7. 304231 defaulted on the mortgage to Yorkshire and that company commenced foreclosure proceedings which
eventually, by leave of the court, led to a deficiency judgment in the amount of $425,098.76 against both 304231
and C.C.B.

8. Pursuant to its judgment against 304231, on or about 1st April 1986 Yorkshire garnisheed a number of tenants
of 304231 and Madiera Property Management Ltd. ("Madiera"), the property manager for 304231.

9. Subsequent to the initial garnishee and pursuant to its general assignment of book debts, C.C.B. by its liquidator
on 16th April 1986 appointed an agent to collect the accounts receivable of 304231 and gave proper notice of this
action under its assignment to those debtors of 304231 who had been garnisheed.

10. Yorkshire again on 1st May 1986 issued garnishee summonses on Madiera and the tenants referred to in para.
8 above.

11. On or about 20th May 1986 C.C.B. by its liquidator appointed a receiver and manager of all of the property,
assets and undertaking of 304231.

12. The moneys paid into court pursuant to the garnishees remained in court and had not been paid out at the time
of this application.

13. C.C.B. by its liquidator made this application for a declaration that it has priority by way of its security to the
funds garnisheed by Yorkshire and over all moneys accruing due to 304231 from debtors of 304231, and for an
order directing that any funds paid into the clerk of the court or the sheriff's office of the judicial district of Calgary
be forthwith paid over to Price Waterhouse Limited, liquidator of C.C.B., or its solicitors.

3      There was no evidence before me nor any submission by counsel for Yorkshire that the transfer of assets by Jecco
to C.C.B. was anything other than a bona fide transaction for value.

4      Yorkshire has not sought to set aside the transfer of assets from C.C.B. to 304231 and would defeat its purpose
if it were to do so because its garnishee of the debtors of 304231 can only stand if the properties on which the rents are
being paid are owned by 304231 and not by C.C.B. Otherwise there would be no debt due and owing to 304231 to which
its garnishee could attach. The evidence satisfies me that the transfer of assets by C.C.B. to 304231 and the granting of
security for the purchase price and additional moneys advanced were bona fide transactions carried out for the legitimate
purposes of the bank and 304231.

5      The factual basis upon which this matter must be decided is that 304231, a validily constituted corporation, has
given valid security to C.C.B., which security is prior in time to Yorkshire's garnishee.

6      While Yorkshire's claim is based upon a garnishee summons, its basic position is that of an execution creditor. The
position in law of an execution creditor relative to the property of his debtor is succinctly stated by the Supreme Court
of Canada in Jellett v. Wilkie (1896), 26 S.C.R. 282, 16 C.L.T. 260, where, at pp. 288-89, Sir Henry Strong C.J.C. says:

No proposition of law can be more amply supported by authority than that which the respondents invoke as the
basis of the judgment under appeal, namely, that an execution creditor can only sell the property of his debtor
subject to all such charges, liens and equities as the same was subject to in the hands of his debtor.

7      In discussing this "broad rule of justice" at p. 290 the Chief Justice referred to "... the obvious distinction between a
purchaser who pays his money relying on getting the specific land he buys and a creditor who is in no such position ..."

8      Prowse J.A. in Re Lemarre; Univ. of Calgary v. Morrison, [1978] 2 W.W.R. 465, 27 C.B.R. (N.S.) 41, 78 D.T.C.
6155, 85 D.L.R. (3d) 392, 8 A.R. 533 (C.A.), applied the rule in Jellett v. Wilkie, supra, in discussing the position of an
execution creditor who had garnisheed. He says at p. 468:
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By such proceeding the judgment creditor or the party seeking to become a judgment creditor attaches money due
or accruing to debtor. The proceeding merely authorizes attaching the debtor's property, not the interest of third
parties in the debtor's property. In this regard they have the same effect as seizure under a writ of execution: see
Jellett v. Wilkie ...

And at the same page, he cites with approval O'Neil & Co. v. Galbraith & Sons (1914), 7 W.W.R. 155 (B.C.S.C.), for the
proposition that "Service of a garnishee does not bind a debt which has been assigned prior to service of the notice even
if notice of that assignment has not been given to the debtor ..."

9      I take it as a general principle of law that a garnishee summons can only attach moneys due or accruing due to a
debtor subject to all such charges, liens and equities as the same was subject to in the hands of the debtor.

10      I have already set out the five forms of security given by the debtor 304231 to C.C.B. prior to the garnishee. I propose
to deal specifically first with the fixed and floating charge debenture and then with the general assignment of book debts.

Priority of floating charge debenture

11      The debenture was executed on 24th April 1984 and registered 3rd May 1984. The validity of its form, execution
and registration were not questioned by Yorkshire. Yorkshire garnisheed on 1st April 1986 and again on 1st May 1986.
C.C.B. crystallized its debenture by the appointment of a receiver-manager for 304231 on 20th May 1986, that is, after
the garnishees but before the moneys garnisheed were paid out of court. The situation here is similar to the situation
dealt with by the Manitoba Court of Appeal in Gen. Brake & Clutch Service Ltd. v. W.A. Scott & Sons Ltd., 59 D.L.R.
(3d) 741, [1975] W.W.D. 158 (Man. C.A.), as appears in the judgment of Freedman C.J.M. at p. 744 where he stated:

We have then a situation in which the garnishing creditor served its garnishing orders before the crystallization of
the charge contained in the debenture. But that crystallization occurred very soon after, indeed before payment into
Court and of course before payment out, the latter event not yet having taken place. The plaintiff as garnishing
creditor contends that it has priority, arguing that the service of the garnishing order operated as an absolute transfer
from the judgment debtor to the judgment creditor of the property in the debt attached. The receiver on the other
hand claims priority on the view that the debt attached represented an asset of the defendant company that was
subject to the floating charge, and that, the floating charge having become a fixed charge before the garnishment
was completed by payment out, the moneys in Court are properly payable to the receiver.

After a careful analysis of the law the Chief Justice concludes at p. 748:

In the result I hold that the claim of the receiver has priority over that of the garnishing creditor. I would direct that
the moneys in Court be paid to the receiver accordingly.

12      The Chief Justice at p. 747 rests his decision upon the principle that

... an execution creditor has no greater rights in the property of his debtor than the debtor himself, and that the
debtor's property is subject to the debenture-holder's rights under the floating charge, which entitles him to a specific
charge upon the seized property if and when the floating charge crystallizes before execution is completed

citing Imp. Oil Ltd. v. Abilene Contr. Co. (1966), 56 W.W.R. 757, 57 D.L.R. (2d) 572 at 575 (B.C.C.A.).

13      I am of the opinion that the same principle governs this case and that unless some other principle of law or equity
intervenes, the debenture having been granted prior in time to the garnishee and having been crystallized before the
garnisheed moneys were paid out of court, the rights of the debenture holder take priority over the garnishee. In reaching
that conclusion I am not unmindful of the fact that the garnishees were issued before the debenture was crystallized and
I am aware of the dicta of D. C. McDonald J. in Alta. Paper Co. v. Metro. Graphics Ltd. (1983), 28 Alta. L.R. (2d) 52,
24 B.L.R. 134, 49 C.B.R. (N.S.) 63, 47 A.R. 279 (Q.B.), where at pp. 59-60 McDonald J. says:
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In the General Brake case, however, the receiver was not appointed until after the service of the garnishee summons.
It was held that the appointment was the act responsible for crystallization. Freedman C.J.M. delivered the judgment
of the majority of the court. After indicating that service of a garnishee summons does not have the effect of
transferring property in the debt from the judgment debtor to the judgment creditor, he concluded that the debenture
holder had priority even before crystallization. Implicit in this reasoning is the notion that the debenture creates an
equitable interest prior to crystallization.

From a theoretical point of view, however, this position is difficult to justify. An uncrystallized floating charge ought
not to create an equitable interest in any of the assets of the judgment debtor, because no assets of the judgment
debtor are attached. Accordingly, service of a garnishee summons prior to crystallization should attach a debt
unencumbered by the debenture.

However, I need not consider this point further because in the present case the garnishee summons was served after
crystallization of the security provided by the debenture.

14      It is true that in General Brake, the Manitoba Court of Appeal was dealing with the case of a judgment creditor
claiming under a garnishee order served before the appointment of the receiver but the garnishee moneys had not yet been
paid to the execution creditor. It was held that the debenture holder took priority over the garnishee. The distinguishing
feature is that crystallization of the debenture occurred before the garnishee moneys were paid out of court, that is,
before execution was completed and the moneys vested in the execution creditor.

15      As a garnishee summons does not have the effect of transferring property in the debt from the judgment debtor
to the judgment creditor, the garnisheed moneys are not beyond the reach of the debenture so long as the debenture is
crystallized before the moneys are paid out of court.

16      The same view was expressed in Jamison v. F.B.D.B., [1978] 5 W.W.R. 756, 28 C.B.R. (N.S.) 194, 78 D.T.C. 6482,
89 D.L.R. (3d) 234 (B.C.S.C.), where Macfarlane J. at p. 758 refers with approval to the General Brake case and to the
summary of the law by the author of Kerr on Receivers, 14th ed. (1972), pp. 159-60:

But the title of the receiver prevails over that of execution creditors who have not completed their execution ...
and therefore is good against a person who has obtained a garnishee order nisi, or even absolute, if the charge
crystallises before actual payment.

[emphasis added]

17      In the case before me the debenture had crystallized before payment out of the moneys garnisheed.

18      I observe as well that in Coopers & Lybrand Ltd. v. Nat. Caterers Ltd. (1982), 47 C.B.R. (N.S.) 57 (B.C.S.C.), the
garnishee order was obtained on 18th March 1982 and the receiver appointed by the debenture holder on 13th April
1982, that is, after the garnishee. Locke J. held that the receiver had priority over the garnishee and noted in particular
that the floating charge crystallized before the payment out of court of the garnishee moneys.

19      The Coopers & Lybrand case is in turn referred to with approval by the Ontario Court of Appeal in MacKay &
Hughes (1973) Ltd. v. Martin Potatoes Inc. (1984), 46 O.R. (2d) 304, 51 C.B.R. (N.S.) 1, 4 P.P.S.A.C. 107, 9 D.L.R.
(4th) 439, 4 O.A.C. 1 (C.A.), which also approves the General Brake case.

20      In Alberta the question appears to have been put to rest in Structural Instrumentation Inc. v. Hayworth Truck &
Trailer Ltd., 33 Alta. L.R. (2d) 33, [1984] 6 W.W.R. 68, 13 D.L.R. (4th) 615, 55 A.R. 1 (C.A.), where Laycraft J.A., after
quoting from the judgment of Howland J.A. in Ont. Dev. Corp. v. I.C. Suatac Const. Ltd. (1976), 12 O.R. (2d) 465, 22
C.B.R. (N.S.) 42, 69 D.L.R. (3d) 353 (C.A.), says at p. 38:
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The conclusion reached by Howland J.A. with which I respectfully agree, is that upon crystallization the debenture
attaches the specific assets so that the debenture holder is prior to all writs of execution filed after the date of the
debenture which have not actually been paid. [emphasis added]

21      Applied to this case the principle means that the prior floating charge debenture having been crystallized after
garnishee but before the garnishee moneys were paid out of court, the receiver under the debenture takes priority over
the garnishee.

Priority of general assignment of book debts

22      C.C.B. held additional security in the form of a general assignment of book debts granted by 304231 on 24th April
1984 and registered 3rd May 1984, that is, prior to Yorkshire's garnishees. As stated above, Yorkshire garnisheed on 1st
April 1986. On 18th April 1986 C.C.B. caused its agent to give notice of its assignment to the tenants of 304231 and to
Madiera. On 1st May 1986 Yorkshire caused a second garnishee to be made.

23      A similar situation was considered by H. J. MacDonald J. in a very careful judgment in Royal Bank of Can. v. A.G.
Can., [1977] 6 W.W.R. 170, 25 C.B.R. (N.S.) 233, 3 B.L.R. 52, 8 A.R. 225 (T.D.), confirmed on appeal [1979] 1 W.W.R.
479, 29 C.B.R. (N.S.) 227, 13 A.R. 318 (C.A.). In that case a general assignment of book debts (in the same form as
here) was given to the bank on 24th April 1968 and registered on 29th April 1968. Notice of assignment was given to
the creditor on 11th April 1973 and in the mean time, on 3rd November 1972, the Crown, under the Income Tax Act,
served the creditor with a garnishee demand. The issue in the case was whether the Department of National Revenue or
the bank was entitled to the money which, but for the tax demand or the notice of the assignment of book debts, would
have been payable to the taxpayer. It was held that the bank's assignment had priority. I take that case to be authority
for the proposition that a general assignment of book debts takes priority over a garnishee even where garnishee is made
prior to notice of the assignment where notice is given before the garnishee moneys are paid out.

24      Lettner v. Pioneer Truck Equip. Ltd. (1964), 47 W.W.R. 343 (Man. C.A.), is authority for the same proposition. In
that case Guy J.A. adopts what in my opinion is a correct statement of the law with this statement at p. 346:

... the assignment takes precedence over the subsequent garnishing orders; lack of notice of the assignment to the
debtors of the assignor does not affect the validity of the assignment ...

The legal reasons for this conclusion appear at p. 349:

The assignment was effective as soon as it was signed and delivered to the bank. The giving of notice to any debtor
of the assignor (that the assignment had been made) was not required in order to add anything to the completeness
and the legality of the assignment. Furthermore, the notices to the debtors of the assignor could have been given
at any time or times. The effect of this, of course, would have been to warn such debtors not to pay money to the
assignor. But this deferred action would not constitute the assignment of future book debts a floating charge; and it
could completely destroy the assignor's credit and thus render useless the credit facilities of the bank which enable
persons, firms, and corporations to carry on their legitimate business.

25         I adopt that reasoning and conclude that the law in Alberta is that a general assignment of book debts being
a specific charge takes priority over a subsequent garnishee. Lack of notice prior to the garnishee does not affect that
priority when notice is given before the garnishee moneys are paid out to the execution creditor.

26      In the case before me notice of the assignment to C.C.B. was given before the garnishee moneys were paid out
to the execution creditor Yorkshire. That being the case, I conclude that C.C.B.'s assignment takes priority over both
Yorkshire's first garnishee, which was issued before notice of the assignment, and, of course, the second garnishee, which
was issued after notice was given.

27      Other authorities which support that conclusion are:
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28      Evans, Coleman & Evans Ltd. v. R.A. Nelson Const. Ltd. (1958), 27 W.W.R. 38, 16 D.L.R. (2d) 123 (B.C.C.A.);

29      Royal Bank of Can. v. R., 52 C.B.R. (N.S.) 198, 27 B.L.R. 276, 4 P.P.S.A.C. 131, 84 D.T.C. 6439, [1984] C.T.C.
573 (Fed. T.D.).

30      Counsel for Yorkshire takes the position that even if I should find that, under the general law, C.C.B. has priority
over Yorkshire, as I have done, the situation in this case is different because C.C.B., which holds the security, owes money
to Yorkshire under the same judgment and execution as Yorkshire holds against 304231, and moreover for the same debt.

31      His proposition is that, as C.C.B. is a judgment debtor of Yorkshire, it cannot assert a priority against Yorkshire.
He cites a decision of Master Funduk in Tow-Mor Properties Ltd. v. W.G. Fahlman Ent. Ltd., [1986] A.W.L.D. 583,
Edmonton No. 8303-12031, 3rd March 1986 (not yet reported), in support and, in particular, the master's statement at
p. 13 of the judgment that there is no such thing in law as priorities between a debtor and his creditors.

32      I do not accept counsel's submission as being the applicable law in this case. The responsibility of the receiver
of C.C.B. is to wind up the corporation and to distribute its assets amongst its creditors, of which Yorkshire, under its
deficiency judgment on the mortgage foreclosure, is one.

33      C.C.B. is entitled to realize on the securities it holds from 304231 and in priority to the garnishee of Yorkshire.
The proceeds of the moneys that it recovers will in due course be available, insofar as the law extends, to the unsecured
creditors of C.C.B., including Yorkshire.

34      I do not agree that Yorkshire's position as an unsecured creditor of C.C.B. should result in the normal law governing
priorities being set aside. Such a ruling would have the result of allowing Yorkshire to realize on the secured assets in
priority to the other unsecured creditors of C.C.B. with whom it should rank equally. Equity requires evenhandedness
in the treatment of Yorkshire and the other unsecured creditors of C.C.B.

35      Counsel for Yorkshire suggests that I should set aside the ordinary law as to priorities because there is something
"suspicious" in the transactions between C.C.B. and 304231. He refers to the judgment of Matas J.A. in the General
Brake case, supra, where it is said at p. 753:

The difficult legal position of a trade creditor is the same today as it was when Buckley, J., made his comments. But
equitable principles may, in a proper case, offer relief to a creditor in a contest with a debenture-holder.

In the case at bar, in response to respondent's argument that the equities are with the plaintiff, counsel for the
receiver argued that the "equities are irrelevant". This takes the matter too far. There may be cases where the Court,
in order to prevent an injustice from being done, would be obliged to consider the equities, if the circumstances of
the case, in totality, would permit that course to be taken.

In the instant case, in my view, there are not sufficient grounds to impeach the right of the receiver to priority.

36      The evidence in this case does not satisfy me that there were dealings in the nature of fraud or impropriety from
which I can find, as urged by counsel for Yorkshire, that the equities are so with his client that in the circumstances
the court should use its powers to defeat the priorities which the law provides. In short, there is nothing in the evidence
which, in my opinion, warrants my doing anything other than applying the law with respect to the priorities as I have
described it.

37      Let us suppose that the whole transaction between C.C.B. and 304231 were to be declared a nullity. That would
simply leave Yorkshire in its original position as an unsecured creditor of C.C.B. The transfer of assets from C.C.B. to
304231 could only benefit Yorkshire. Had the transfer not taken place, it would have a judgment against C.C.B. only.
As a result of the transfer, Yorkshire has a judgment against C.C.B. as well as a judgment against 304231. How has it
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been harmed? I cannot agree that the transaction raises any equities in favour of Yorkshire to which this court should
have regard.

38      In the result, the relief sought by Yorkshire in its notice of motion is denied and there will be an order:

a) declaring that C.C.B. has priority over Yorkshire to any funds paid into court pursuant to the garnishee
summonses;

b) declaring that C.C.B. has priority over Yorkshire to moneys accruing due to 304231 Alberta Ltd. from debtors
of 304231 Alberta Ltd. to the extent provided in the securities held by C.C.B.;

c) directing the clerk of the court of Queen's Bench or the sheriff of the judicial district of Calgary, as the case may
be, to pay out to Price Waterhouse Limited, the liquidator of the Canadian Commercial Bank, or its solicitors, any
funds paid into the clerk of the court or the sheriff's office pursuant to the said garnishee summonses.

39      C.C.B. will have costs in both motions.
Order accordingly.
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