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REASONS FOR JUDGMENT or THE HONOURABLE MR. JUSTICE J. H. WAITE

1      This Is a foreclosure action against two corporate mortgagors and a debt action against three persons who guaranteed
performance of the mortgage. Following rejection of the only tender filed. the mortgagee obtained an order from a
Master approving sale of the property to It. Two guarantors. Baker and Shannon. applied to another Master to set aside
the sale. That application was dismissed. This is an appeal by Baker and Shannon from that dismissal.

     The issue arose in this way:

(1) On the basis of a land valuation in mid-March. 1983, an Order Nisi/Sale was granted with a period of redemption
expiring July lot.

(2) No redemption occurred.

(3) On July 25th, the two guarantors consented to a "deficiency judgment". the effect of which was to admit liability
on the guaranty but postpone the determination of quantum until the foreclosure proceeding concluded. If that
involved a sale of the property at a price below the total amount then due under the mortgage. the difference would
be the amount of the final judgment on the guaranty.

(4) In fact. the guarantors expected no deficiency to arise. The mid-March valuation gave the property a *cash
market values of $565,000.00 and a "forced sale value of $500,000.00. Those values were higher than the sum of
$471,302.28 established by the Order Nisi/Sale as the total mortgage debt owing at March lot. Accordingly, no
liability on the guaranty was anticipated.

(5) However, by the close of tenders on September 13 only one tender had been received. It was grossly unsatisfactory
in amount and was rejected by Order on October 14.

(6) In mid-October a second appraisal of the land established these values:
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(7) On February 10, 1984, the mortgagee obtained an order approving sale to it
for the sum of $315,000.00. It is that order which the guarantors seek to set aside.

2      The guarantors attack the sale on the following grounds, each of which fails for the reasons stated.

3      Firstly, it Is said that the Master should not have received and acted upon the second valuation. Cited In support Is
Rule 686(7) which requires that an affidavit of value be filed prior to the application for the Order Nisi/Sale. The reason
for the affidavit Is that the value of the land Is a relevant factor to be considered In setting the period of redemption:
Tucson Properties Ltd. v. Sentry Resources Ltd & Fournel [1983] 22 Alta. L.R. (2d) 44. It is also relevant in determining
the acceptance or rejection of offers to purchase made by way of tender or otherwise. The Rule cited does not restrict
the court to receiving proof of value only during the period before the Order Hisi/Sale issues. The Court ought to have
the best evidence of value available at any time that value is a relevant consideration. If a party believes that values have
changed since the Order Nisi/Sale. Rule 686(7] ought not to prevent a now affidavit from being filed. Any party may do
so. The mortgagee's second affidavit reflected a drastic drop In value. The learned Master's Order for Sale reflected that
loss in value. and quite properly so. This ground of appeal fails.

4      Secondly. the guarantors say that the mortgagee was guilty of improper and unfair delay In proceeding with the
foreclosure action after the close of tenders. Rule 691(l) Is cited:

"691. (1) The Plaintiff shall apply for an order confirming sale or an order rejecting tenders within 15 days after the
date set for the reception of tenders but the clerk may either before or after the expiration of that period extend the
time for making the application." The tender was rejected on October 16. and not by September 28 as required by
the Rule. The Rule Is for thebenefit of those tendering, and ensures that a tender will be accepted or rejected with
despatch, and the deposit either credited to sale price or promptly returned to the tenderer. Indeed, delay beyond
the 15 day period has sometimes obliged the mortgagee to pay to the tenderer interest on the deposit: see Belmont
Credit Union Ltd. v. Slater [October 5. 1983. Edmonton action no. 8363-00568. unreported].

5      The ground of delay fails also by reason of the terms of the guaranty. a copy of which is annexed hereto. Similar
documents have been liberally construed in favour of the guarantee and to the detriment of the guarantor: see Roynat
Ltd. v. Denis et al (1982) 5 W.W.R. 509 (Seek, C.A.]: Bauer v. Bank of Montreal (1980) 32 N.R. 191 (S.C.C.): Meridian
Develooments Ltd. v, Nu-West Group Ltd (Alta. C.A.. Mar. 29. 1984, unreported). The result is that the guarantors Baker
and Shannon, by the express provisions of the guaranty, have waived any relief that might otherwise be available to them
by reason of any act. omission or neglect by the mortgagee in the pursuit of its remedies or in the timing of such pursuit.

6      Finally, the guarantors submitted that the sale to the mortgagee at the Oforced sale with terms" value of $315,000.00
was an error by the Master. It was not. Measured by the discussion on *Rice Orders' and selection of values In Part 2 of
the judgment in Canada Permanent Trust Company V. King Art Developments Ltd. at al (Alta. C.A.. unreported. June
20, 1904] the value chosen by the master as the appropriate sale price was the result of a proper exercise of his discretion
upon the facts of this case.

7      The appeal is dismissed with costs to be set in accordance with paragraph 7 of the Order of February 10, 1984.

     "Signed: J.C.O.B.A."
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     DATED at Calgary. Alberta

     This 25th day of September A.D 1984

GUARANTEE

     BAYCORP INDUSTRIES LTD. and H. B. NIELSEN

8          WHEREAS MNAGEMENT CORP. LTD., the Mortgagor in the foregoing mortgage (hereinafter called and
referred to as the "Borrower") has applied to YORKSHIRE TRUST COMPANY, the Mortgagee in the foregoin
mortgage,&(hereinafter referred to as "Yorkshire Trust") for a loan of FOUR HUNDRED FIFTY THOUSAND ($
450,000.00-) DOLLARS, payable to Yorkshire Trust together with interest, costs and charges in the manner set forth
in the foregoing mortgage; and

9      WHEREAS the security for the said sum of FOUR HUNDRED FIFTY THOUSAND -($450,000.00-) DOLLARS
and interest, costs and charges all as provided in the foregoing Mortgage, the Borrower has executed the said Mortgage
and an Assignment of Leases and has entered into certain covenants with Yorkshire Trust as therein set forth (which
Land Mortgage and Assignment of Leases are hereinafter referred to as "the said security") ; and

10      WHEREAS RICHARD D. SHANNON of the City of Calgary in the Province of Alberta (hereinafter referred to
as the Guarantor'), his agreed to execute these Presents in consideration of the advance of FOUR HUNDRED FIFTY
THOUSAND ($450,000.00-)DOLLARS or such portion thereof as may be advanced (hereinafter called the "principal
sum"), by Yorkshire Trust to the Borrower, and in consideration of the sum of One ($1.00) Dollar, now paid by Yorkshire
Trust to the Guarantor, receipt of which is hereby acknowledged by the Guarantor.

11          NOW THEREFORE THE GUARANTOR does hereby covenant, promise and agree in favour of and with
Yorkshire Trust as follows:

     (a) That the Guarantor unconditionally guarantees to Yorkshire Trust the due repayment by the Borrower of the
principal am and interest costs and charges at the times and in the manner set forth in the said security. and the due
performance and observance by the Borrower of all covenants, conditions, stipulations and provisos contained in the
said security.

     (b) That as between Yorkshire Trust and the Guarantor, the Guarantor is and shall continue liable as principal debtor
under all the covnants contained in the said security notwithstanding any transaction which may take place between
Yorkshire Trust and the Borrower or any neglect or default of Yorkshire Trust which might otherwise operate as a
discharge whether partial or absolute of the Guarantor if he were surety only of the former and without restricting the
generality of the foregoing notwithstanding the releasing in whole or in part of the property mortgaged or charged in
the said security, or the granting of time or other indulgences to the Borrower.

     (c) That Yorkshire Trust in its absolute discretion, or in the absolute discretion of my officer or agent, and without
diminishing the liability of the Guarantor may grant time or other indulgences to the Borrower and any other person
or persons now or hereafter liable to Yorkshire Trust in respect of the said principal sum and interest and may give
up, modify, very. exchange. renew or abstain from perfecting or taking any part or parts or accept any composition or
arrangements or realize upon the said security or any security when and in such manner as Yorkshire Trust or any officer
thereof may think expedient, and in no case shall Yorkshire Trust be responsible for any neglect or omission with respect
to any such security. Any account settled or stated by or between Yorkshire Trust and the Borrower or admitted by or
an behalf of the Borrower may be adduced by Yorkshire Trust and shall in that case be accepted by the Guarantor as
conclusive evidence that the balance or amount thereof thereby appearing is due by the Borrower to Yorkshire Trust.

          (d) That the Guarantor will not at any time claim to be subrogated in any manner to the position of Yorkshire
Trust and will not claim the benefit of any security at any time hold by Yorkshire Trust PROVIDED However, that in
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the event of the Guarantor paying to Yorkshire Trust all the monies remaining unpaid then such Guarantor shall be
entitled on demand made by him in writing to Yorkshire Trust to the assignment of such of the saidsecurity remaining
in Yorkshire Trust at the time such notice is received by it.

         (e) That Yorkshire Trust shall not be bound to exhaust its recourse against the Borrower or other parties or the
security or any security it may hold before requiring payment from the Guarantor and Yorkshire Trust may enforce the
various remedies available to it and may realize upon the various securities held by it or any part thereof in such order
as Yorkshire Trust may determine.

     (f) That no suit based on this Guarantee shall be instituted until demand for payment has been made and demand for
payment shall be deemed to have been effectually made upon the Guarantor if and when an envelope containing such
demand addressed to the Guarantor at the address of the Guarantor last known to Yorkshire Trust is posted postage
prepaid in my Government Post Office and if posted as aforesaid shall be deemed to have boon effectually made upon
Cho Guarantor on the third (3rd) following day after the posting of such demand.

     (g) That if default shall occur under any or all of the said security, the Guarantor shall forthwith upon demand being
made upon him by Yorkshire Trust pay to Yorkshire re Trust all principal, interest, costs and expenses due by virtue
of this Guarantee or my of the said security.

     (h) That, notwithstanding anything set out in the said security, Yorkshire Trust will not in any way be responsible for
either the holding or the supervision of the insurance policies required to be maintained under the covenants to insure
contained in the said security. or the verification of the compliance with respect to any such covenants to insurance and
that Yorkshire Trust's permissive power to place insurance on the assets mortgaged to it contained in the said security is
in its sole and absolute discretion. The Guarantor acknowledges that Yorkshire Trust's action or lack of action in such
holding, supervision, verification or in its permissive powers shall in no way diminish his liability hereunder.

     (i) That this Guarantee and Agreement shall extend to and enure to the benefit of Yorkshire Trust and its successors
and assigns and reference herein to the undersigned or to the Guarantor is a reference to and shall be construed as
including his heirs, executors and administrators.

12      IN WITNESS WHEREOF the Guarantor has hereunder affixed his hand and seal This 7th day of October A.D.
1980

13      SIGNED, SEALED AND DELIVERED BY in the presence of. Signed: witness

     "Signed: RICHARD SHANNON"

THE GUARANTEES ACKNOWLEDGMENT ACT, 1969

         

CERTIFICATE OF NOTARY PUBLIC

1      HEREBY CERTIFY THAT:

1. . RICHARD D. SHANNON, Of Calgary, Alberta the Guarantor in the Guarantee dated October 9th 1980 made
between YORKSHIRE TRUST COMPANY and RICHARD D. SHNNON which this certificate is attached to
or noted upon, appeared in person before me and acknowledged that he had executed the Guarantee;

2. . I am satisfied myself by examination of him that he is aware of the contents of the Guarantee and understands it.

     GIVEN at the City of Calgary, in the Province of Alberta this 9th day of October A.D. 19 80, under my hand and
seal of office.
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14      A MASON A NOTARY PUBLIC IN AND FOR THE PROVINCE OF ALBERTA

15      Signed: MAUREEN, BARRISTER AND SOLICITOR

STATEMENT OF GUARANTOR

16      I am the person named in this certificate.

     "Signed: SIGNATURE OF GUARANTOR "
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